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Item 1.01 Entry into a Material Definitive Agreement.
 

On August 20, 2024, Arch
Resources, Inc., a Delaware corporation (“Arch”), entered into an Agreement and Plan of Merger (the “Merger Agreement”)
with CONSOL Energy Inc., a Delaware corporation (“CONSOL”), and
Mountain Range Merger Sub Inc., a Delaware corporation and
a wholly owned subsidiary of CONSOL (“Merger Sub”).
 

The Merger Agreement provides
for the combination of Arch and CONSOL in an all-stock merger of equals transaction upon the terms and subject to the conditions set forth
in the Merger Agreement. The combined company
will be renamed “Core Natural Resources,  Inc.” and will be headquartered
 in Canonsburg, Pennsylvania, with its common stock trading on the New York Stock Exchange (“NYSE”). The board of directors
of each of Arch and
CONSOL have unanimously approved the Merger Agreement and the transactions contemplated thereby.
 

The
Merger. Upon the terms and subject to the conditions set forth in the Merger Agreement, Merger Sub will merge with and into
Arch (the “Merger”), with Arch continuing as the surviving corporation in the Merger and a
direct, wholly owned subsidiary
of CONSOL. At the effective time of the Merger (the “Effective Time”), each share of Class A common stock, par value
$0.01 per share, and Class B common stock, par value $0.01 per share, of Arch
(together, “Arch Common Stock”), issued
and outstanding immediately prior to the Effective Time (other than certain excluded shares) will be converted automatically into the
right to receive 1.326 shares of common stock, par value
$0.01 per share, of CONSOL (“CONSOL Common Stock”) (such number of
shares, the “Per-Share Merger Consideration”).
 

At the Effective Time, outstanding
Arch restricted stock units (“RSUs”) that are vested immediately prior to the Effective Time (including RSUs that vest as
a result of the Merger) will be settled in shares of CONSOL
Common Stock, based on the number of shares of Arch Common Stock underlying
the applicable RSU award and the Per-Share Merger Consideration, rounded to the nearest whole number of shares. The level of vesting for
any Arch
performance-based RSUs settled in connection with the Merger will be the greater of target level performance or Arch’s
actual performance through the Effective Time.
 

Any outstanding Arch RSUs
granted after the execution of the Merger Agreement that are not vested at the Effective Time will be converted at the Effective Time
 into a time-based RSU or performance-based RSU, as
applicable, denominated in shares of CONSOL Common Stock, with the same terms and conditions
as under the corresponding Arch RSU immediately prior to such conversion (each, a “New CONSOL RSU”). The number of shares
of
CONSOL Common Stock underlying the New CONSOL RSUs will be based on the number of shares of Arch Common Stock underlying the applicable
Arch RSU award prior to the conversion and the Per-Share Merger Consideration,
rounded to the nearest whole number of shares.
 

Post-Closing
Governance. Arch and CONSOL have also agreed to certain governance-related
 matters. At the Effective Time, the combined company’s board of directors will have eight members,
 consisting of (a)  four
directors designated by Arch, which will include Paul Lang, Arch’s Chief Executive Officer, and
Richard Navarre, Arch’s Chair of its board of directors, who will serve as Lead Independent Director on the combined company’s
board
of directors, and (b) four directors designated by CONSOL, which will include
James Brock, CONSOL’s Chairman and Chief Executive Officer. In addition, at the Effective Time, Mr. Brock will be appointed
to serve as the Executive
Chair of the combined company’s board of directors, and Mr. Lang
will be appointed to serve as the Chief Executive Officer of the combined company. The Merger Agreement further
provides that, among other officer appointments,
Mitesh Thakkar will be the President and Chief Financial Officer of the combined company.
At the Effective Time, CONSOL will amend its bylaws in the form attached as an Annex to the Merger Agreement in order to provide, among
other things, for supermajority director voting requirements in connection with the combined company’s board of directors’
 ability to modify certain of the agreed-upon governance terms set forth in the Merger Agreement for a
specified period of time following
the Effective Time.
 

Closing
Conditions. The closing of the Merger is subject to customary conditions, including: (i) approval by holders of Arch Common
Stock of a proposal to adopt the Merger Agreement and by holders of CONSOL Common
Stock of a proposal to approve the issuance of CONSOL
Common Stock in the Merger and an amendment to CONSOL’s certificate of incorporation to increase the authorized shares of common
stock thereunder; (ii) the expiration or
termination of the waiting period under the Hart-Scott-Rodino Antitrust Improvements Act
of 1976, as amended; (iii) receipt of clearances, approvals and consents under certain applicable foreign regulatory laws; (iv) the
effectiveness
of a registration statement on Form S-4 that will be filed by CONSOL for the issuance of the shares of CONSOL Common
Stock; (v) the authorization of the listing of the shares of CONSOL Common Stock on the NYSE to be issued
in the Merger, subject
only to official notice of issuance; and (vi) the representations and warranties of Arch and CONSOL being true and correct (subject
to certain qualifications). The obligation of Arch to consummate the Merger is
further conditioned upon the receipt of a customary tax
opinion of counsel to Arch that the Merger should qualify as a “reorganization” within the meaning of Section 368(a) of
the Internal Revenue Code of 1986, as amended.
 

 



 

 
Representations,
Warranties and Covenants. The Merger Agreement contains customary representations and warranties of Arch and CONSOL relating
 to their respective businesses, financial statements and public filings,

among other matters, in each case generally subject to customary
qualifications. Additionally, the Merger Agreement provides for customary pre-closing covenants of each of Arch and CONSOL, including
(i) to conduct its business in
the ordinary course (subject to certain exceptions); (ii) to cooperate with respect to seeking
regulatory approvals subject to specified limitations; (iii) to hold a meeting of its stockholders to obtain the requisite stockholder
approvals
contemplated by the Merger Agreement, as applicable; (iv) not to solicit proposals relating to alternative business combination
transactions; and (v) subject to certain exceptions, not to enter into any discussion concerning, or provide
confidential information
in connection with, alternative business combination transactions.
 

Termination.
The Merger Agreement contains provisions granting each of Arch and CONSOL the right to terminate the Merger Agreement under
 specified circumstances, including: (i)  if the Merger is not completed by
August  20, 2025 (which date may be extended to November  20,
 2025 in certain circumstances); (ii)  if either CONSOL’s or Arch’s stockholders fail to approve a required proposal in
 connection with the Merger; (iii)  if a final
nonappealable governmental order has been issued prohibiting the Merger; (iv) if
the other party has breached its representations, warranties or covenants in the Merger Agreement, subject to certain conditions; or
(v) if the other party’s
board of directors has changed its recommendation in connection with the Merger. In the event of
a termination of the Merger Agreement under certain specified circumstances, Arch or CONSOL, as applicable, would be required to
pay
the other party a termination fee equal to $82.0 million. In addition, if the Merger Agreement is terminated due to a failure of CONSOL’s
stockholders or Arch’s stockholders to approve the applicable proposals, CONSOL or Arch,
as applicable, will be required to reimburse
the other party for its expenses incurred in connection with the transaction in an amount not to exceed $23.5 million.

 
The
foregoing description of the Merger Agreement and the transactions contemplated thereby does not purport to be complete and is subject
to and qualified in its entirety by reference to the Merger Agreement, a copy of

which is attached hereto as Exhibit 2.1 and which
is incorporated by reference herein.
 

The
Merger Agreement has been included to provide security holders and investors with information regarding its terms. It is not intended
to provide any other factual information about CONSOL, Arch or any other person.
The representations, warranties and covenants contained
in the Merger Agreement were made solely for purposes of the Merger Agreement and as of specific dates, were solely for the benefit of
the parties to the Merger Agreement,
may be subject to limitations agreed upon by the contracting parties, including being qualified by
confidential disclosures made for the purposes of allocating contractual risk between the parties to the Merger Agreement instead of
establishing
these matters as facts, and may be subject to standards of materiality applicable to the contracting parties that differ from those applicable
to security holders. Security holders and investors are not third-party beneficiaries
under the Merger Agreement and should not rely on
the representations, warranties and covenants or any descriptions thereof as characterizations of the actual state of facts or condition
of Arch or CONSOL. Moreover, information
concerning the subject matter of the representations and warranties may change after the date
of the Merger Agreement, which subsequent information may or may not be fully reflected in CONSOL’s or Arch’s public disclosures.
 
Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers;
Compensatory Arrangements of Certain Officers.
 

On
August 20, 2024, Mr. Lang entered into a Waiver, Acknowledgment and Amendment, a copy of which is attached hereto as Exhibit 10.1
and which is incorporated by reference herein, pursuant to which (i) the Change in
Control Agreement between Arch and Mr. Lang
(the “Lang Agreement”) will be deemed amended to reflect Mr. Lang’s new role as Chief Executive Officer of the
combined company, reporting to the Executive Chair and serving in this
role at the combined company’s headquarters in Pittsburgh,
Pennsylvania, following the Effective Time and (ii) Mr. Lang agrees that any change in his duties upon completion of the Merger
will not constitute “Good Reason” for
purposes of and as defined in the Lang Agreement, nor will his relocation to the Pittsburgh
headquarters.
 

 



 

 
Item 8.01 Other Events.
 

On
August 21, 2024, Arch and CONSOL issued a joint press release announcing that they had entered into the Merger Agreement. A copy
of the press release is attached hereto as Exhibit 99.1 and incorporated by reference
herein.
 

In
addition, on August 21, 2024, Arch and CONSOL released a joint investor presentation. A copy of the joint investor presentation is
attached hereto as Exhibit 99.2 and incorporated by reference herein.
 
Cautionary Statement Regarding Forward-Looking
Information
 

This report contains certain
 “forward-looking statements” within the meaning of federal securities laws. Forward-looking statements may be identified by
 words such as “anticipates,” “believes,” “could,” “continue,”
“estimate,”
“expects,” “intends,” “will,” “should,” “may,” “plan,” “predict,”
“project,” “would” and similar expressions. Forward-looking statements are not statements of historical fact and
reflect CONSOL’s and Arch’s current views
about future events. Such forward-looking statements include, without limitation,
statements about the benefits of the proposed transaction involving CONSOL and Arch, including future financial and operating results,
CONSOL’s and
Arch’s plans, objectives, expectations and intentions, the expected timing and likelihood of completion of the
proposed transaction, and other statements that are not historical facts, including estimates of coal reserves, estimates of
future production,
assumptions regarding future coal pricing, planned delivery of coal to markets and the associated costs, future results of operations,
projected cash flow and liquidity, business strategy and other plans and objectives
for future operations. No assurances can be given
that the forward-looking statements contained in this report will occur as projected, and actual results may differ materially from those
projected. Forward-looking statements are based
on current expectations, estimates and assumptions that involve a number of risks and
uncertainties that could cause actual results to differ materially from those projected. These risks and uncertainties include, without
limitation, the
ability to obtain the requisite CONSOL and Arch stockholder approvals; the risk that CONSOL or Arch may be unable to obtain
governmental and regulatory approvals required for the proposed transaction (and the risk that such
approvals may result in the imposition
of conditions that could adversely affect the combined company or the expected benefits of the proposed transaction); the risk that an
event, change or other circumstance could give rise to the
termination of the proposed transaction; the risk that a condition to closing
of the proposed transaction may not be satisfied; the risk of delays in completing the proposed transaction; the risk that the businesses
will not be integrated
successfully; the risk that the cost savings and any other synergies from the proposed transaction may not be fully
realized or may take longer to realize than expected; the risk that any announcement relating to the proposed transaction
could have adverse
effects on the market price of CONSOL Common Stock or Arch Common Stock; the risk of litigation related to the proposed transaction; the
risk that the credit ratings of the combined company or its subsidiaries
may be different from what the companies expect; the diversion
of management time from ongoing business operations and opportunities as a result of the proposed transaction; the risk of adverse reactions
or changes to business or
employee relationships, including those resulting from the announcement or completion of the proposed transaction;
the dilution caused by CONSOL’s issuance of additional shares of its capital stock in connection with the proposed
transaction;
changes in coal prices, which may be caused by numerous factors, including changes in the domestic and foreign supply of and demand for
coal and the domestic and foreign demand for steel and electricity; the volatility in
commodity and capital equipment prices for coal
mining operations; the presence or recoverability of estimated reserves; the ability to replace reserves; environmental and geological
risks; mining and operating risks; the risks related to
the availability, reliability and cost-effectiveness of transportation facilities
and fluctuations in transportation costs; foreign currency, competition, government regulation or other actions; the ability of management
to execute its plans to
meet its goals; risks associated with the evolving legal, regulatory and tax regimes; changes in economic, financial,
political and regulatory conditions; natural and man-made disasters; civil unrest, pandemics, and conditions that may
result from legislative,
regulatory, trade and policy changes; and other risks inherent in CONSOL’s and Arch’s businesses.
 

 



 

 
All such factors are difficult
to predict, are beyond CONSOL’s and Arch’s control, and are subject to additional risks and uncertainties, including those
detailed in CONSOL’s annual report on Form 10-K for the year ended

December 31, 2023, quarterly reports on Form 10-Q,
and current reports on Form 8-K that are available on its website at https://investors.consolenergy.com/sec-filings and on the SEC’s
website at http://www.sec.gov, and those detailed
in Arch’s annual report on Form 10-K for the year ended December 31,
2023, quarterly reports on Form 10-Q and current reports on Form 8-K that are available on Arch’s website at https://investor.archrsc.com/sec-filings/
and on the
SEC’s website at http://www.sec.gov.
 

Forward-looking statements
are based on the estimates and opinions of management at the time the statements are made. Neither CONSOL nor Arch undertakes any obligation
to publicly update any forward-looking statement,
whether as a result of new information, future events or otherwise, except as required
by law. Readers are cautioned not to place undue reliance on these forward-looking statements that speak only as of the date hereof.
 
No Offer or Solicitation
 

This report is not intended
to be, and shall not constitute, an offer to buy or sell or the solicitation of an offer to buy or sell any securities, or a solicitation
of any vote or approval, nor shall there be any sale of securities in any
jurisdiction in which such offer, solicitation or sale would
be unlawful prior to registration or qualification under the securities laws of any such jurisdiction. No offering of securities shall
be made, except by means of a prospectus
meeting the requirements of Section 10 of the U.S. Securities Act of 1933, as amended.
 
Additional Information about the Transaction
and Where to Find It
 

In connection with the proposed
transaction, CONSOL intends to file with the SEC a registration statement on Form S-4 that will include a joint proxy statement of
Arch and CONSOL and that will also constitute a prospectus
of CONSOL. Each of Arch and CONSOL may also file other relevant documents with
the SEC regarding the proposed transaction. This document is not a substitute for the joint proxy statement/prospectus or registration
statement or
any other document that Arch or CONSOL may file with the SEC. The definitive joint proxy statement/prospectus (if and when
available) will be mailed to stockholders of Arch and CONSOL. INVESTORS AND SECURITY
HOLDERS ARE URGED TO READ THE REGISTRATION STATEMENT,
JOINT PROXY STATEMENT/PROSPECTUS AND ANY OTHER RELEVANT DOCUMENTS THAT MAY BE FILED WITH THE SEC, AS WELL AS
ANY AMENDMENTS OR SUPPLEMENTS
 TO THOSE DOCUMENTS, CAREFULLY AND IN THEIR ENTIRETY IF AND WHEN THEY BECOME AVAILABLE BECAUSE THEY CONTAIN OR WILL CONTAIN
IMPORTANT INFORMATION
ABOUT ARCH, CONSOL AND THE PROPOSED TRANSACTION.
 

Investors
and security holders will be able to obtain free copies of the registration statement and joint proxy statement/prospectus (if and when
available) and other documents containing important information about Arch,
CONSOL and the proposed transaction, once such documents are
filed with the SEC through the website maintained by the SEC at http://www.sec.gov. Copies of the registration statement and joint proxy
statement/prospectus (if and
when available) and other documents filed with the SEC by Arch may be obtained free of charge on Arch’s
website at https://investor.archrsc.com/sec-filings/ or, alternatively, by directing a request by mail to Arch’s Corporate
Secretary at One CityPlace Drive, Suite 300, St. Louis, Missouri, 63141. Copies of the registration statement and joint proxy statement/prospectus
(if and when available) and other documents filed with the SEC by CONSOL may be
obtained free of charge on CONSOL’s website at https://investors.consolenergy.com/sec-filings
or, alternatively, by directing a request by mail to CONSOL’s Corporate Secretary at 275 Technology Drive, Suite 101, Canonsburg,
Pennsylvania 15317.
 
Participants in the Solicitation
 

Arch,
CONSOL and certain of their respective directors and executive officers may be deemed to be participants in the solicitation of proxies
in respect of the proposed transaction. Information about the directors and executive
officers of Arch, including a description of their
direct or indirect interests, by security holdings or otherwise, is set forth in Arch’s proxy statement for its 2024 Annual Meeting
of Stockholders, which was filed with the SEC on
March 27, 2024, including under the headings “Executive Compensation,”
“Director Compensation,” “Equity Compensation Plan Information,” and “Security Ownership of Directors and
Executive Officers.” To the extent holdings of
Arch Common Stock by the directors and executive officers of Arch have changed from
the amounts of Arch Common Stock held by such persons as reflected therein, such changes have been or will be reflected on Initial Statements
of
Beneficial Ownership of Securities on Form 3 (“Form 3”), Statements of Changes in Beneficial Ownership
on Form 4 (“Form 4”) or Annual Statements of Changes in Beneficial Ownership of Securities on Form 5 (“Form 5”),
in each
case filed with the SEC, including: the Form 3 filed by George John Schuller on March 19, 2024; and the Forms 4 filed
by Pamela Butcher on March 13, 2024, March 18, 2024 and June 17, 2024, James Chapman on March 11, 2024,
Paul Demzik
on March 5, 2024, John Eaves on March 8, 2024, Patrick Kriegshauser on March 18, 2024 and June 17, 2024, Holly Koeppel
on March 18, 2024 and June 17, 2024, Richard Navarre on March 18, 2024 and June 17, 2024,
George John Schuller on
March 21, 2024, Peifang Zhang on March 18, 2024 and June 17, 2024 and John Ziegler on March 8, 2024. Information about
the directors and executive officers of CONSOL, including a description of their
direct or indirect interests, by security holdings or
otherwise, is set forth in CONSOL’s proxy statement for its 2024 Annual Meeting of Stockholders, which was filed with the SEC on
April 1, 2024, including under the headings “Board
of Directors and Compensation Information,” “Executive Compensation
Information” and “Beneficial Ownership of Securities.” To the extent holdings of CONSOL Common Stock by the directors
and executive officers of CONSOL
have changed from the amounts of CONSOL Common Stock held by such persons as reflected therein, such
changes have been or will be reflected on Forms 3, Forms 4 or Forms 5, in each case filed with the SEC, including: the Forms
4 filed by
James Brock on May 24, 2024 and July 1, 2024, John Mills on May 9, 2024, Cassandra Chia-Wei Pan on May 9, 2024, Valli
Perera on May 9, 2024, Joseph Platt on May 9, 2024 and John Rothka on March 8, 2024. Other
information regarding the participants
 in the proxy solicitations and a description of their direct and indirect interests, by security holdings or otherwise, will be contained
 in the registration statement and joint proxy
statement/prospectus and other relevant materials to be filed with the SEC regarding the
proposed transaction when such materials become available. Investors and security holders should read the registration statement and joint
proxy
statement/prospectus carefully when it becomes available before making any voting or investment decisions. You may obtain free copies
of any of the documents referenced herein from Arch or CONSOL using the sources indicated
above.
 

 



 

 
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits.
 

Exhibit
No.

 
Description

2.1   Agreement and Plan of Merger, dated August 20, 2024, by and among Arch Resources, Inc., Mountain Range Merger Sub Inc. and CONSOL Energy Inc.†
10.1   Waiver, Acknowledgment and Amendment, dated August 20, 2024, by and between Arch Resources, Inc. and Paul A. Lang
99.1   Joint Press Release dated August 21, 2024
99.2   Joint Investor Presentation dated August 21, 2024
104   Cover Page Interactive Data File (formatted as Inline XBRL and contained in Exhibit 101)

 
†
Schedules (or similar attachments) have been omitted pursuant to Item 601(a)(5) of Regulation S-K. CONSOL hereby undertakes
to furnish supplementally copies of any of the omitted schedules upon request by the Securities and
Exchange Commission.
 

 



 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934,
the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly authorized.
 
  Arch Resources, Inc.
     
  By: /s/ Rosemary L. Klein
    Rosemary L. Klein
    Senior Vice Presdient – Law, General Counsel and Secretary
 
Dated: August 21, 2024
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AGREEMENT AND PLAN OF MERGER

 
This AGREEMENT AND PLAN OF
MERGER, dated as of August 20, 2024 (this “Agreement”), is being entered into by and among CONSOL Energy
Inc., a Delaware corporation (“Parent”), Mountain Range Merger Sub

Inc., a Delaware corporation and a wholly owned
Subsidiary of Parent (“Merger Sub”), and Arch Resources, Inc., a Delaware corporation (the “Company”).
 

WHEREAS, the Board of Directors
of the Company (the “Company Board”), at a meeting duly called and held by unanimous vote, (a) determined that
this Agreement and the Transactions, including the Merger (each as
defined below), are fair to, and in the best interests of, the Company
and the holders of Company Common Stock (as defined below), (b) approved and declared advisable this Agreement and the Transactions,
including the Merger, and
(c) resolved to recommend that the holders of Company Common Stock adopt this Agreement;
 

WHEREAS, the Board of Directors
of Parent (the “Parent Board”), at a meeting duly called and held by unanimous vote, (a) determined that this
Agreement and the Transactions, including the issuance of the shares of
common stock of Parent, par value $0.01 per share (“Parent
Common Stock”), pursuant to this Agreement (the “Parent Stock Issuance”), and the amendment of the Parent
Charter (as defined below) in the form set forth in Annex B to
increase the number of shares of Parent Common Stock (as defined
below) authorized thereunder (the “Parent Charter Amendment”), are fair to, and in the best interests of, Parent and
the holders of Parent Common Stock, (b) approved
and declared advisable this Agreement and the Transactions, including the Parent
Stock Issuance and the Parent Charter Amendment, and (c) resolved to recommend that the holders of Parent Common Stock approve the
Parent Stock
Issuance and the Parent Charter Amendment;
 

WHEREAS, the Board of Directors
of Merger Sub (the “Merger Sub Board”) has unanimously (a) determined that this Agreement and the Transactions,
including the Merger, are fair to, and in the best interests of, Merger Sub
and its sole stockholder, and (b) approved and declared
advisable this Agreement and the Transactions, including the Merger;
 

WHEREAS, Parent, as the sole
stockholder of Merger Sub, has duly executed and delivered to Merger Sub and the Company a written consent, to be effective by its terms
immediately following execution of this Agreement,
adopting this Agreement, pursuant to Sections 228 and 251(c) of the Delaware
General Corporation Law, as amended (the “DGCL”);
 

WHEREAS, Parent, Merger Sub
and the Company desire to effect a strategic business combination on the terms and subject to the conditions set forth in this Agreement;
and
 

WHEREAS, for U.S. federal
income tax purposes, it is intended that the Merger qualify as a “reorganization” within the meaning of Section 368(a) of
the Internal Revenue Code of 1986, as amended (the “Code”), and this
Agreement constitute, and be adopted as, a “plan
of reorganization” within the meaning of Treasury Regulations §§ 1.368-2(g) and 1.368-3(a).
 

 



 

 
NOW, THEREFORE, in consideration
of the foregoing and the representations, warranties, covenants and agreements contained in this Agreement, and for other valuable consideration,
the receipt and sufficiency of which are

acknowledged, Parent, Merger Sub and the Company, intending to be legally bound, agree as follows:
 

ARTICLE I
CERTAIN DEFINITIONS

 
1.1            Certain
Definitions. As used in this Agreement, the capitalized terms have the meanings ascribed to such terms in Annex A or as otherwise
defined elsewhere in this Agreement.

 
1.2            Terms
Defined Elsewhere. As used in this Agreement, the following capitalized terms are defined in this Agreement as referenced in the
following table:

 
Term   Section
A&R
Bylaws   2.5
Agreement   Preamble
Applicable
Date   4.5(a)
Book-Entry
Shares   3.3(b)(ii)
Certificate
of Merger   2.2(b)
Certificates   3.3(b)(i)
Closing   2.2(a)
Closing
Date   2.2(a)
Code   Recitals
Company   Preamble
Company
Alternative Acquisition Agreement   6.3(d)(iv)
Company
Board   Recitals
Company
Board Recommendation   4.3(a)
Company
Budget   6.1(b)
Company
Capital Stock   4.2(a)
Company
Change of Recommendation   6.3(d)(vii)
Company
Class A Common Stock   3.1(b)(i)
Company
Class B Common Stock   3.1(b)(i)
Company
Common Stock   3.1(b)(i)
Company
Contracts   4.18(b)
Company
Disclosure Letter   Article IV
Company
Employee   6.9(a)
Company
Equity Plan   4.2(a)
Company
Financial Assurances   4.16(a)
Company
Intellectual Property   4.14(a)
Company
Leased Real Property   4.15
Company
Material Adverse Effect   4.1
Company
Owned Real Property   4.15
Company
Permits   4.9(a)
Company
Preferred Stock   4.2(a)
Company
Real Property   4.15
Company
Real Property Lease   4.15
Company
SEC Documents   4.5(a)
Company
Stockholders Meeting   4.4
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Company
Tax Counsel   6.18
Company
Tax Opinion   6.18
Confidentiality
Agreement   6.7(b)
Converted
Shares   3.1(b)(iii)
Creditors’
Rights   4.3(a)
D&O
Insurance   6.10(d)
DGCL   Recitals
Effective
Time   2.2(b)
Eligible
Shares   3.1(b)(i)
e-mail   9.2
End
Date   8.1(b)(ii)
Environmental
Claims   4.17(f)
Environmental
Permits   4.17(b)
Exchange
Agent   3.3(a)
Exchange
Fund   3.3(a)
Exchange
Ratio   3.1(b)(i)
Excluded
Shares   3.1(b)(iii)
FASB
410   4.16(b)
Financial
Assurances   4.16(a)
Fraud
and Bribery Laws   4.9(f)
GAAP   4.5(b)
HSR
Act   4.4
Indemnified
Liabilities   6.10(a)
Indemnified
Persons   6.10(a)
Joint
Proxy Statement   4.4
Letter
of Transmittal   3.3(b)(i)
Material
Company Insurance Policies   4.19
Material
Parent Insurance Policies   5.19
Merger   2.1
Merger
Consideration   3.1(b)(i)
Merger
Sub   Preamble
Merger
Sub Board   Recitals
New
Plans   6.9(a)
Old
Plans   6.9(c)
Parent   Preamble
Parent
Alternative Acquisition Agreement   6.4(d)(iv)
Parent
Board   Recitals
Parent
Board Recommendation   5.3(a)
Parent
Budget   6.2(b)
Parent
Capital Stock   5.2(a)
Parent
Change of Recommendation   6.4(d)(vii)
Parent
Charter Amendment   Recitals
Parent
Common Stock   Recitals
Parent
Contracts   5.18(b)
Parent
Disclosure Letter   Article V
Parent
Employee   6.9(a)
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Parent
Equity Plan   5.2(a)
Parent
Financial Assurances   5.16(a)
Parent
Intellectual Property   5.14(a)
Parent
Leased Real Property   5.15
Parent
Material Adverse Effect   5.1
Parent
Owned Real Property   5.15
Parent
Permits   5.9(a)
Parent
Preferred Stock   5.2(a)
Parent
Real Property   5.15
Parent
Real Property Lease   5.15
Parent
RSU Award   3.2(a)
Parent
SEC Documents   5.5(a)
Parent
Stock Issuance   Recitals
Parent
Tax Counsel   6.18
Registration
Statement   4.8
Surviving
Corporation   2.1
Tail
Period   6.10(d)
Terminable
Breach   8.1(b)(iii)
Transaction
Litigation   6.11
Vested
PSU Award   3.2(b)
 

ARTICLE II
THE MERGER

 
2.1            The
Merger. Upon the terms and subject to the conditions of this Agreement, at the Effective Time, Merger Sub will be merged with and
into the Company in accordance with the provisions of the DGCL (the “Merger”).

As a result of the Merger, the separate
existence of Merger Sub shall cease and the Company shall continue its existence under the laws of the State of Delaware as the surviving
corporation (in such capacity, the Company is sometimes
referred to in this Agreement as the “Surviving Corporation”).
 

2.2            Closing.
 

(a)            The
closing of the Merger (the “Closing”), shall take place at 9:00 a.m., New York City time, on the date that is the
third Business Day immediately following the satisfaction or (to the extent permitted by
applicable Law) waiver in accordance with this
Agreement of all of the conditions set forth in Article VII (other than any such conditions which by their nature cannot
be satisfied until the Closing Date, which shall be required to be so
satisfied or (to the extent permitted by applicable Law) waived
in accordance with this Agreement on the Closing Date) remotely by exchange of documents and signatures (or their electronic counterparts)
or, if agreed by Parent and the
Company, at the offices of Wachtell, Lipton, Rosen & Katz in New York, New York, or such other
place as Parent and the Company may agree in writing. For purposes of this Agreement, “Closing Date” shall mean the
date on which
the Closing occurs.
 

(b)            On
the Closing Date, the Company and Merger Sub shall file a certificate of merger prepared and executed in accordance with the relevant
provisions of the DGCL (the “Certificate of Merger”) with the Office
of the Secretary of State of the State of Delaware.
The Merger shall become effective upon the filing and acceptance of the Certificate of Merger with the Office of the Secretary of State
of the State of Delaware, or at such later time as
shall be agreed upon in writing by Parent and the Company and specified in the Certificate
of Merger (the “Effective Time”).
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2.3            Effects
of the Merger. At the Effective Time, the Merger shall have the effects set forth in this Agreement and the applicable provisions
of the DGCL. Without limiting the generality of the foregoing, and subject thereto,

from and after the Effective Time, all the property,
rights, privileges, powers and franchises of each of the Company and Merger Sub shall vest in the Surviving Corporation, and all debts,
Liabilities, obligations, restrictions, disabilities
and duties of each of the Company and Merger Sub shall become the debts, Liabilities,
obligations, restrictions, disabilities and duties of the Surviving Corporation.
 

2.4            Organizational
Documents of the Surviving Corporation. At the Effective Time, by virtue of the Merger and without any further action on the part
of Parent, the Company, Merger Sub or any other Person, (a)  the
certificate of incorporation of the Company in effect immediately
prior to the Effective Time shall be amended and restated in its entirety to be in the form set forth in Annex C, and as so amended
shall be the certificate of incorporation
of the Surviving Corporation, until duly amended, subject to Section 6.10(b), as
provided in such certificate of incorporation or in accordance with applicable Law, and (b) the bylaws of the Company in effect
immediately prior to the
Effective Time shall be amended and restated in their entirety to be in the form of the bylaws of Merger Sub
in effect immediately prior to the Effective Time, except that the name of the Surviving Corporation shall be as mutually
agreed between
the parties, and as so amended shall be the bylaws of the Surviving Corporation, until duly amended, subject to Section 6.10(b),
as provided in such bylaws or in accordance with applicable Law.
 

2.5            Organizational
Documents of Parent. Parent shall take all necessary actions to cause (a) subject to the receipt of the Parent Stockholder Charter
Approval prior to the Effective Time, the Parent Charter Amendment to
become effective at the Effective Time and (b) as of the Effective
Time, the bylaws of Parent to be amended and restated in their entirety in the form set forth in Annex D (the “A&R
Bylaws”), and Parent’s amended and restated
certificate of incorporation, as amended to date and by the Parent Charter
Amendment, and the A&R Bylaws, shall be the certificate of incorporation and bylaws, respectively, of Parent until thereafter amended
in accordance with the
provisions thereof and applicable Law.
 

2.6            Directors
 and Officers of the Surviving Corporation. The directors of Merger Sub immediately prior to the Effective Time shall be the initial
 directors of the Surviving Corporation. The officers of Merger Sub
immediately prior to the Effective Time shall be the initial officers
of the Surviving Corporation. Such directors and officers shall serve until their respective successors have been duly elected or appointed
and qualified or until their
earlier death, resignation or removal in accordance with the Organizational Documents of the Surviving Corporation.
 

2.7            Directors
and Officers of Parent.
 

(a)            Prior
to the Effective Time, Parent shall take all actions as may be necessary to cause (i) the number of directors constituting the Parent
Board as of the Effective Time to be eight, consisting of four directors to
be designated by Parent and four directors to be designated
by the Company, and (ii) the Parent Board as of the Effective Time to be as set forth on Schedule 2.7(a) of the
Company Disclosure Letter. From and after the Effective Time,
each person designated as a director of Parent shall serve as a director
until such person’s successor shall be appointed or such person’s earlier death, resignation or removal in accordance with
the Organizational Documents of Parent.
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(b)            Prior
to the Effective Time, Parent shall take all actions as may be necessary to cause at the Effective Time: James A. Brock, who shall also
be a member of the Parent Board effective as of the Effective Time in

accordance with Section 2.7(a), to be appointed to
serve as the Executive Chair of the Parent Board; Paul A. Lang, who shall also be a director of the Parent Board effective as of the
Effective Time in accordance with Section 2.7(a), to
be appointed to serve as the Chief Executive Officer of Parent; and
the other officers of Parent to be as set forth on Schedule 2.7(b) of the Company Disclosure Letter. Subject to the terms
of any employment agreement, each such
officer shall serve until such officer’s successor shall be appointed or such officer’s
earlier death, resignation, retirement, disqualification or removal in accordance with the Organizational Documents of Parent. If, before
the Effective
Time, any such person is unable or unwilling to serve as an officer of Parent, then a substitute officer shall be selected
by mutual written agreement of Parent and the Company.
 

2.8            Combined
Company HQ, Name and Trading Symbol. Immediately following the Closing, the principal offices of Parent and its Subsidiaries (including
the Surviving Corporation) shall be located at 275 Technology
Drive, Canonsburg, Pennsylvania 15317. At the Effective Time, the name
of Parent shall be “Core Natural Resources, Inc.” Parent may also take all actions necessary to change the NYSE ticker
symbol of Parent, as of the Effective
Time, to be as mutually agreed between Parent and the Company.
 

ARTICLE III
EFFECT OF THE MERGER ON THE CAPITAL STOCK OF THE COMPANY

AND MERGER SUB; EXCHANGE
 

3.1            Effect
of the Merger on Capital Stock. At the Effective Time, by virtue of the Merger and without any action on the part of Parent, Merger
Sub, the Company or any holder of any securities of Parent, Merger Sub or the
Company:
 

(a)            Capital
 Stock of Merger Sub. Each share of capital stock of Merger Sub issued and outstanding immediately prior to the Effective Time shall
 be converted into and shall represent one fully paid and
nonassessable share of common stock, par value $0.01 per share, of the Surviving
Corporation, which shall constitute the only outstanding shares of common stock of the Surviving Corporation immediately following the
Effective
Time.
 

(b)            Capital
Stock of the Company.
 

(i)            Subject
to the other provisions of this Article III, each share of Class A common stock, par value $0.01 per share of the Company
(the “Company Class A Common Stock”), and Class B common stock,
par value $0.01 per share of the Company
(the “Company Class B Common Stock”, and together with the Company Class A Common Stock, “Company
Common Stock”), issued and outstanding immediately prior to the
Effective Time (excluding any Excluded Shares or Converted
Shares (collectively, the “Eligible Shares”)) shall be converted into the right to receive from Parent that number
of fully paid and nonassessable shares of Parent
Common Stock equal to the Exchange Ratio (the “Merger Consideration”).
As used in this Agreement, “Exchange Ratio” means 1.326.
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(ii)            All
such Eligible Shares, when so converted pursuant to Section 3.1(b)(i), shall cease to be outstanding and shall automatically
be cancelled and cease to exist. Each holder of a share of Company

Common Stock that was outstanding immediately prior to the Effective
Time (other than Excluded Shares and Converted Shares) shall cease to have any rights with respect thereto, except the right to receive
(A) the Merger
Consideration, (B) any dividends or other distributions in accordance with Section 3.3(g) and
(C) any cash to be paid in lieu of any fractional shares of Parent Common Stock in accordance with Section 3.3(h), in
each case to
be issued or paid in consideration therefor upon the exchange of any Certificates or Book-Entry Shares, as applicable, in
accordance with Section 3.3(a).

 
(iii)            All
shares of Company Common Stock held by the Company as treasury shares or by Parent or Merger Sub immediately prior to the Effective Time
and, in each case, not held on behalf of third parties

(collectively, “Excluded Shares”), shall automatically be cancelled
and cease to exist as of the Effective Time, and no consideration shall be delivered in exchange therefor. Each share of Company Common
Stock that is owned
by any direct or indirect Subsidiary of the Company or Parent (other than Merger Sub) (“Converted Shares”)
shall automatically be converted into a number of fully paid and nonassessable shares of Parent Common Stock
equal to the Exchange Ratio
(subject to adjustment in accordance with Section 3.1(c)).

 
(c)            Impact
of Stock Splits, Etc. Without limiting the Parties’ respective obligations under Section 6.1 and Section 6.2,
in the event of any change in (i) the number or class of Eligible Shares, or securities convertible

or exchangeable into or exercisable
for Eligible Shares, or (ii) the number or class of shares of Parent Common Stock, or securities convertible or exchangeable into
or exercisable for shares of Parent Common Stock (including options
to purchase Parent Common Stock), in each case issued and outstanding
after the entry into this Agreement and prior to the Effective Time by reason of any stock split, reverse stock split, stock dividend,
subdivision, reclassification,
recapitalization, combination, exchange of shares or the like, the Exchange Ratio and the Merger Consideration
shall be equitably adjusted to reflect the effect of such change and, as so adjusted, shall from and after the date of such
event, be
the Exchange Ratio and the Merger Consideration, subject to further adjustment in accordance with this Section 3.1(c). Nothing
in this Section 3.1(c) shall be construed to permit the Parties to take any action except to the
extent consistent with,
and not otherwise prohibited by, the terms of this Agreement.
 

3.2            Treatment
of Equity Compensation Awards.
 

(a)            Company
RSU Awards. Effective as of the Effective Time (i) except as provided in Section 3.2(a)(ii), each Company RSU Award
that is outstanding immediately prior to the Effective Time (and any related cash
dividend equivalents) shall, by virtue of the Merger
and without any action on the part of the holder thereof, fully vest, be cancelled and automatically converted into the right to receive,
within five Business Days following the
Effective Time, (A) a number of newly issued shares of Parent Common Stock equal to the
product (rounded to the nearest whole number) of (x) the number of shares of Company Common Stock subject to such Company RSU Award
as of immediately prior to the Effective Time (whether vested or unvested), multiplied by (y) the Exchange Ratio; provided,
however, that Parent shall withhold the number of shares of Parent Common Stock as reasonably determined
by Parent to satisfy any tax
withholding obligations associated with the settlement of such Company RSU Award (with any fractional shares of Parent Common Stock treated
in accordance with Section 3.3(h) of this Agreement), and
(B) payment in cash of any accrued and unpaid dividend
equivalents related to such Company RSU Award (as determined immediately prior to the Effective Time), less applicable withholdings,
and (ii) effective as of the Effective
Time, each Company RSU Award that is granted after the execution of this Agreement and outstanding
and unvested immediately prior to the Effective Time shall, by virtue of the Merger and without any action on the part of the holder
thereof, be converted into a restricted stock unit award corresponding to a number of shares of Parent Common Stock (each, a “Parent
RSU Award”) (rounded to the nearest whole number of shares) equal to the product of (x) the
number of shares of Company
Common Stock subject to such Company RSU Award as of immediately prior to the Effective Time (whether vested of unvested), multiplied
by (y) the Exchange Ratio. Each Parent RSU Award shall have
the same terms and conditions as the corresponding Company RSU Award
had immediately prior to the Effective Time.
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(b)            Company
PSU Awards. Effective as of the Effective Time (i) except as provided in Section 3.2(b)(ii), each Company PSU Award
 that is outstanding as of immediately prior to the Effective Time (and any

related cash dividend equivalents) shall, by virtue of the
Merger and without any action on the part of the holder thereof, be converted into the right to receive, within five Business Days following
the Effective Time, (A) a number of
newly issued shares of Parent Common Stock equal to the product (rounded to the nearest whole
number) of (I) the number of shares of Company Common Stock subject to such Company PSU Award as of immediately prior to the
Effective
Time equal to the greater of (x) 100% of the target number of shares of Company Common Stock subject to the Company PSU Award and
(y) the number of shares of Company Common Stock subject to the portion of the
Company PSU Award that would have vested as of the
Effective Time based on actual achievement of the performance goals related to such Company PSU Award as of the Effective Time (as applicable,
the “Vested PSU Award”),
multiplied by (II) the Exchange Ratio; provided, however, that Parent shall withhold
the number of shares of Parent Common Stock as reasonably determined by Parent to satisfy any tax withholding obligations associated
with the
settlement of such Company PSU Award (with any fractional shares of Parent Common Stock treated in accordance with Section 3.3(h) of
this Agreement), and (B) payment in cash of any dividend equivalents related to the Vested PSU
Award (as determined immediately
prior to the Effective Time), less applicable withholdings, and (ii) each Company PSU Award that is granted after the execution
of this Agreement and is outstanding as of immediately prior to the
Effective Time shall, by virtue of the Merger and without any action
on the part of the holder thereof, be converted into a Parent RSU Award (rounded to the nearest whole number of shares) equal to the
product obtained by multiplying
(x) the target number of shares of Company Common Stock subject to such Company PSU Award by (y) the
Exchange Ratio. Each Parent RSU Award shall have the same terms and conditions as the corresponding Company PSU
Award had immediately
prior to the Effective Time except that vesting of the award will be subject only to continuous service, and any performance-based objectives
shall cease to apply.
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(c)            Company
Equity Plan. As of the Effective Time, Parent shall assume the Company Equity Plan with the number of shares reserved and remaining
for issuance under such Company Equity Plan adjusted to a

number of shares of Parent Common Stock determined by multiplying the number
of shares of Company Common Stock reserved and remaining for issuance under such Company Equity Plan immediately prior to the Effective
Time
by the Exchange Ratio, rounded down to the nearest whole share.
 

(d)            Administration.
Prior to the Effective Time, the Company Board or the Compensation Committee of the Company Board shall adopt such resolutions as are
required to effectuate the treatment of the Company
RSU Awards and the Company PSU Awards pursuant to the terms of this Section 3.2.
 

3.3            Payment
for Securities; Exchange.
 

(a)            Exchange
Agent; Exchange Fund. Prior to the Effective Time, Parent shall enter into, or cause Merger Sub to enter into, an agreement with
Parent’s or the Company’s transfer agent, or another firm reasonably
acceptable to the Company and Parent, to act as agent
for the holders of Eligible Shares (the “Exchange Agent”) and to receive the Merger Consideration and to make payments
in respect of any dividends or other distributions with
respect to Parent Common Stock pursuant to Section 3.3(g) and
in lieu of fractional shares pursuant to Section 3.3(h), in each case to which such holders shall become entitled pursuant
 to this Article III. Prior to the filing of the
Certificate of Merger, Parent shall deposit, or cause to be deposited, with
the Exchange Agent, for the benefit of the holders of Eligible Shares, for distribution in accordance with this Article III
through the Exchange Agent a number of
shares of Parent Common Stock constituting at least the amount necessary to satisfy the payment
of the Merger Consideration to the holders of Eligible Shares pursuant to this Article III. Parent agrees to make available
to the Exchange
Agent, from time to time as needed, cash in immediately available funds in an amount sufficient to pay any dividends
or other distributions pursuant to Section 3.3(g). The Exchange Agent shall, pursuant to irrevocable instructions,
deliver
the Merger Consideration contemplated to be issued in exchange for Eligible Shares pursuant to this Agreement out of the Exchange Fund
to the holders of Eligible Shares (after taking into account all Eligible Shares then held
by such holder). Except as contemplated by
this Section 3.3(a) and Sections 3.3(g) and 3.3(h), the Exchange Fund shall not be used for any other
purpose. Any cash and shares of Parent Common Stock deposited with the Exchange
Agent (including as payment for fractional shares in
accordance with Section 3.3(h) and any dividends or other distributions in accordance with Section 3.3(g))
shall hereinafter be referred to as the “Exchange Fund.” Parent or the
Surviving Corporation shall pay all charges
and expenses, including those of the Exchange Agent, in connection with the exchange of Eligible Shares pursuant to this Agreement. The
cash portion of the Exchange Fund may be invested
by the Exchange Agent as reasonably directed by Parent; provided, that any investment
of such cash shall be limited to direct short-term obligations of, or short-term obligations fully guaranteed as to principal and interest
by, the U.S.
government; provided, further, that no such investment or loss thereon shall affect the amounts payable to
 holders of Eligible Shares pursuant to this Article III, and following any losses from any such investment, Parent shall
reasonably promptly deposit (or cause to be deposited) additional cash in immediately available funds to the Exchange Agent for the benefit
of the holders of Eligible Shares at the Effective Time in the amount of such losses, which
additional cash will be deemed to be part
of the Exchange Fund. Any interest or other income resulting from investment of the cash portion of the Exchange Fund shall, at the discretion
of Parent, become part of the Exchange Fund, and
any amounts in excess of the amounts payable under this Agreement shall be promptly
returned to Parent or the Surviving Corporation.
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(b)            Payment
Procedures.

 
(i)            Certificates.
As soon as reasonably practicable after the Effective Time, Parent shall cause the Exchange Agent to deliver to each record holder, as
of immediately prior to the Effective Time, of an

outstanding certificate or certificates that immediately prior to the Effective Time
represented Eligible Shares (“Certificates”), a notice advising such holders of the effectiveness of the Merger and
a letter of transmittal (“Letter
of Transmittal”) (which shall specify that delivery shall be effected, and risk of
 loss and title to the Certificates shall pass, only upon proper delivery of the Certificates to the Exchange Agent) and instructions
 for use in
effecting the surrender of Certificates for payment of the Merger Consideration, which Letter of Transmittal and instructions
shall be in a customary form and agreed to by Parent and the Company prior to the Closing. Upon
surrender to the Exchange Agent of a
Certificate, together with the Letter of Transmittal, duly completed and validly executed in accordance with the instructions thereto,
and such other customary documents as may be
reasonably required by the Exchange Agent or Parent, the holder of such Certificate shall
be entitled to receive in exchange therefor (A) one or more shares of Parent Common Stock (which shall be in uncertificated book-entry
form) representing, in the aggregate, the whole number of shares of Parent Common Stock, if any, that such holder has the right to receive
pursuant to Section 3.1 (after taking into account all shares of Company Common
Stock then held by such holder), and (B) a
check in the amount equal to the cash payable in lieu of any fractional shares of Parent Common Stock pursuant to Section 3.3(h) and
dividends and other distributions pursuant to
Section 3.3(g).

 
(ii)            Non-DTC
Book-Entry Shares. As soon as reasonably practicable after the Effective Time, Parent shall cause the Exchange Agent to deliver to
 each record holder, as of immediately prior to the

Effective Time, of Eligible Shares represented by book-entry (“Book-Entry
Shares”) not held through DTC, (A) a notice advising such holders of the effectiveness of the Merger, (B) a statement
reflecting the number of shares
of Parent Common Stock (which shall be in uncertificated book-entry form) representing, in the aggregate,
the whole number of shares of Parent Common Stock that such holder has the right to receive pursuant to Section 3.1
(after
 taking into account all shares of Company Common Stock then held by such holder) and (C) a check in the amount equal to the cash
payable in lieu of any fractional shares of Parent Common Stock pursuant to
Section 3.3(h) and dividends and other distributions
pursuant to Section 3.3(g).

 
(iii)            DTC
Book-Entry Shares. With respect to Book-Entry Shares held through DTC, Parent and the Company shall cooperate to establish procedures
with the Exchange Agent and DTC to ensure that the

Exchange Agent will transmit to DTC or its nominees as soon as reasonably practicable
on or after the Closing Date, upon surrender of Eligible Shares held of record by DTC or its nominees in accordance with DTC’s
customary surrender procedures, the Merger Consideration, cash in lieu of fractional shares of Parent Common Stock, if any, and any dividends
or other distributions, in each case, that DTC has the right to receive pursuant to
this Article III.
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(iv)            No
interest shall be paid or accrued on any amount payable for Eligible Shares pursuant to this Article III.

 
(v)            With
respect to Certificates, if payment of the Merger Consideration (including any dividends or other distributions with respect to Parent
Common Stock pursuant to Section 3.3(g) and any cash in lieu

of fractional shares of Parent Common Stock pursuant to
Section 3.3(h)) is to be made to a Person other than the record holder of such Eligible Shares, it shall be a condition of
payment that shares so surrendered shall be
properly endorsed or shall be otherwise in proper form for transfer and that the Person requesting
 such payment shall have paid any transfer and other similar Taxes required by reason of the payment of the Merger
Consideration (including
any dividends or other distributions with respect to Parent Common Stock pursuant to Section 3.3(g) and any cash in
lieu of fractional shares of Parent Common Stock pursuant to Section 3.3(h)) to a
Person other than the registered holder
of such shares surrendered, or shall have established to the reasonable satisfaction of Parent that such Taxes either have been paid
or are not applicable. With respect to Book-Entry
Shares, payment of the Merger Consideration (including any dividends or other distributions
with respect to Parent Common Stock pursuant to Section 3.3(g) and any cash in lieu of fractional shares of Parent Common
Stock
pursuant to Section 3.3(h)) shall only be made to the Person in whose name such Book-Entry Shares are registered in
the stock transfer books of the Company as of the Effective Time. Until surrendered as contemplated by this
Section 3.3(b)(v),
each Certificate shall be deemed at any time after the Effective Time to represent only the right to receive upon such surrender the
Merger Consideration payable in respect of such shares of Company
Common Stock, cash in lieu of any fractional shares of Parent Common
Stock to which such holder is entitled pursuant to Section 3.3(h) and any dividends or other distributions to which
such holder is entitled pursuant to
Section 3.3(g).

 
(c)            Termination
of Rights. All Merger Consideration (including any dividends or other distributions with respect to Parent Common Stock pursuant
to Section 3.3(g) and any cash in lieu of fractional shares of

Parent Common Stock pursuant to Section 3.3(h))
paid upon the surrender of and in exchange for Eligible Shares, in accordance with the terms hereof shall be deemed to have been paid
in full satisfaction of all rights pertaining to such
Company Common Stock. At the Effective Time, the stock transfer books of the Surviving
Corporation shall be closed immediately, and there shall be no further registration of transfers on the stock transfer books of the Surviving
Corporation of the shares of Company Common Stock that were outstanding immediately prior to the Effective Time. If, after the Effective
Time, Certificates or Book-Entry Shares are presented to the Surviving Corporation for any
reason, they shall be cancelled and exchanged
for the Merger Consideration payable in respect of the Eligible Shares previously represented by such Certificates or Book-Entry Shares
(other than Certificates or Book-Entry Shares
evidencing Excluded Shares or Converted Shares), any cash in lieu of fractional shares
of Parent Common Stock to which the holders thereof are entitled pursuant to Section 3.3(h) and any dividends or other
distributions to which the
holders thereof are entitled pursuant to Section 3.3(g), without any interest thereon.
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(d)            Termination
of Exchange Fund. Any portion of the Exchange Fund that remains undistributed to the former stockholders of the Company on the twelve
(12)-month anniversary of the Closing Date shall be

delivered to Parent, upon demand, and any former common stockholders of the Company
who have not theretofore received the Merger Consideration, any cash in lieu of fractional shares of Parent Common Stock to which they
are
entitled pursuant to Section 3.3(h) and any dividends or other distributions with respect to Parent Common Stock
to which they are entitled pursuant to Section 3.3(g), in each case without interest thereon, to which they are entitled
under this Article III shall thereafter look only to the Surviving Corporation and Parent (subject to applicable abandoned
property, escheat or similar Laws) for payment of their claim for such amounts.
 

(e)            No
Liability. None of the Surviving Corporation, Parent, Merger Sub or the Exchange Agent shall be liable to any holder of Company Common
Stock for any amount of Merger Consideration properly delivered
to a public official pursuant to any applicable abandoned property, escheat
or similar Law. If any Certificate or Book-Entry Share has not been surrendered prior to the time that is immediately prior to the time
at which Merger
Consideration, in respect of such Certificate or Book-Entry Share, would otherwise escheat to or become the property
of any Governmental Entity, any such shares, cash, dividends or distributions in respect of such Certificate or Book-
Entry Share shall,
to the extent permitted by applicable Law, become the property of Parent, free and clear of all claims or interest of any Person previously
entitled thereto.
 

(f)            Lost,
Stolen, or Destroyed Certificates. If any Certificate (other than a Certificate evidencing Excluded Shares or Converted Shares) shall
have been lost, stolen or destroyed, upon the making of an affidavit of
that fact by the Person claiming such Certificate to be lost,
 stolen or destroyed (in form and substance reasonably satisfactory to the Surviving Corporation and the Exchange Agent) and, if reasonably
 required by the Surviving
Corporation, the posting by such Person of a bond in such customary amount as the Surviving Corporation may
direct as is reasonably necessary as indemnity against any claim that may be made against it with respect to such
Certificate, the Exchange
Agent shall issue in exchange for such lost, stolen or destroyed Certificate the Merger Consideration payable in respect of the shares
of Company Common Stock, any cash in lieu of fractional shares of Parent
Common Stock to which the holders thereof are entitled pursuant
to Section 3.3(h) and any dividends or other distributions to which the holders thereof are entitled pursuant to Section 3.3(g).
 

(g)            Distributions
with Respect to Unexchanged Shares of Parent Common Stock. No dividends or other distributions declared or made with respect to shares
of Parent Common Stock with a record date after the
Effective Time shall be paid to the holder of any unsurrendered Certificate or Book-Entry
Shares with respect to the whole shares of Parent Common Stock that such holder would be entitled to receive upon surrender of such Certificate
or Book-Entry Shares and no cash payment in lieu of fractional shares of Parent Common Stock shall be paid to any such holder, in each
case until such holder shall surrender such Certificate or Book-Entry Shares in accordance with
this Section 3.3. Following
surrender of any such Certificate or Book-Entry Shares, there shall be paid to such holder of whole shares of Parent Common Stock issuable
in exchange therefor, without interest, (i) promptly after the time
of such surrender, the amount of dividends or other distributions
with a record date after the Effective Time theretofore paid with respect to such whole shares of Parent Common Stock, and (ii) at
the appropriate payment date, the
amount of dividends or other distributions with a record date after the Effective Time but with a subsequent
payment date with respect to such whole shares of Parent Common Stock. For purposes of dividends or other distributions in
respect of
shares of Parent Common Stock, all whole shares of Parent Common Stock to be issued pursuant to the Merger shall be entitled to dividends
pursuant to the immediately preceding sentence as if such whole shares of Parent
Common Stock were issued and outstanding as of the Effective
Time.
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(h)            No
Fractional Shares of Parent Common Stock. No certificates or scrip or shares representing fractional shares of Parent Common Stock
shall be issued upon the exchange of Eligible Shares and such fractional

share interests will not entitle the owner thereof to vote or
to have any rights of a stockholder of Parent or a holder of shares of Parent Common Stock. Notwithstanding any other provision of this
Agreement, each holder of Eligible
Shares exchanged pursuant to the Merger who would otherwise have been entitled to receive a fraction
of a share of Parent Common Stock (after taking into account all Certificates and Book-Entry Shares held by such holder) shall
receive,
in lieu thereof, cash (without interest) in an amount equal to the product of (i) the aggregate net cash proceeds as determined
below and (ii) a fraction, the numerator of which is such fractional part of a share of Parent Common
Stock, and the denominator
of which is the number of shares of Parent Common Stock constituting a portion of the Exchange Fund as represents the aggregate of all
fractional entitlements of all holders of Company Common Stock. As
promptly as possible following the Effective Time, the Exchange Agent
shall sell at then prevailing prices of the NYSE such number of shares of Parent Common Stock constituting a portion of the Exchange
Fund as represents the
aggregate of all fractional entitlements of all holders of Company Common Stock, with the cash proceeds (net of
all commissions, transfer Taxes and other out-of-pocket costs and expenses of the Exchange Agent incurred in connection
with such sales)
of such sales to be used by the Exchange Agent to fund the foregoing payments in lieu of fractional shares.
 

(i)            Withholding
Taxes. Notwithstanding anything in this Agreement to the contrary, Parent, the Company, Merger Sub, the Surviving Corporation and
the Exchange Agent shall be entitled to deduct and withhold
from any amounts otherwise payable pursuant to this Agreement any amount
required to be deducted and withheld with respect to the making of such payment under applicable Law and shall pay the amount deducted
or withheld to the
appropriate Taxing Authority in accordance with applicable Law. Parent, the Company, Merger Sub, the Surviving Corporation
and the Exchange Agent, as the case may be, shall cooperate in good faith to minimize any such deduction
or withholding. To the extent
such amounts are so deducted or withheld and paid over to the appropriate Taxing Authority by Parent, the Company, Merger Sub, the Surviving
Corporation or the Exchange Agent, as the case may be,
such deducted or withheld amounts shall be treated for all purposes of this Agreement
as having been paid to the Person in respect of which such deduction or withholding was made.
 

3.4            No
Appraisal Rights. In accordance with the DGCL, no appraisal rights shall be available with respect to the Transactions.
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ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF THE COMPANY
 

Except as set forth in the
disclosure letter dated as of the date of this Agreement and delivered by the Company to Parent and Merger Sub on or prior to the entry
into this Agreement (the “Company Disclosure Letter”) and
except as disclosed in the Company SEC Documents (including
all exhibits and schedules thereto and documents incorporated by reference in such Company SEC Documents) filed with or furnished to
the SEC and publicly available
on EDGAR since December 31, 2021 and at least one Business Day prior to the date of this Agreement
(without giving effect to any amendment to any such Company SEC Document filed on or after the date that is one Business Day
prior to
 the date hereof) (excluding any disclosures set forth or referenced in any risk factor section or in any other section, in each case,
 to the extent they are forward-looking statements or cautionary, predictive, non-specific or
forward-looking in nature), the Company
represents and warrants to Parent and Merger Sub as follows:
 

4.1            Organization,
Standing and Power. Each of the Company and its Subsidiaries is a corporation, partnership or limited liability company duly organized,
as the case may be, validly existing and in good standing under the
Laws of its jurisdiction of incorporation or organization, with all
requisite entity power and authority to own, lease and operate its assets and properties and to carry on its business as now being conducted,
other than, in the case of the
Company’s Subsidiaries, where the failure to be so organized or to have such power, authority or
standing has not had and would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on the
Company and its Subsidiaries, taken as a whole (a “Company Material Adverse Effect”). Each of the Company and its
Subsidiaries is duly authorized, qualified or licensed and in good standing to do business in each jurisdiction in
which the business
it is conducting, or the operation, ownership or leasing of its assets and properties, makes such qualification or license necessary,
other than where the failure to so qualify, license or be in good standing has not had
and would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect. The Company has heretofore made available to Parent complete and
correct copies of its Organizational Documents
and the Organizational Documents of each Subsidiary of the Company that constitutes a
 “significant subsidiary” of the Company as defined in Rule  1-02(w)  of Regulation S-X promulgated by the SEC as
 of the entry into this
Agreement, each as amended prior to the execution of this Agreement and each Organizational Document, as made
available to Parent, is in full force and effect, and neither the Company nor any of its Subsidiaries is in violation in any
material
respect of any of the provisions of such Organizational Documents.
 

4.2            Capital
Structure.
 

(a)            As
of the entry into this Agreement, the authorized capital stock of the Company consists of (i) 299,589,834 shares of Company Class A
Common Stock, (ii) 410,166 shares of Company Class B Common Stock
and (iii) 50,000,000 shares of preferred stock, par
value $0.01 per share (“Company Preferred Stock” and, together with the Company Common Stock, the “Company
Capital Stock”). At the close of business on August 14, 2024:
(A) 18,103,020 shares of Company Class A Common
Stock were issued and outstanding, 257 shares of Company Class B Common Stock were issued and outstanding and no shares of Company
Preferred Stock were issued and
outstanding; (B) 12,701,416 shares of Company Common Stock were treasury stock; (C) 159,472
shares of Company Common Stock were reserved for issuance upon the vesting of outstanding Company RSU Awards; (D) 405,658
shares
of Company Common Stock were reserved for issuance upon the vesting of outstanding Company PSU Awards, assuming maximum performance;
and (E) 1,155,105 shares of Company Common Stock remained available for
issuance pursuant to the Company’s 2016 Omnibus Incentive
Plan, as amended from time to time (“Company Equity Plan”). There are no warrants or similar rights exercisable or
otherwise outstanding under the Company Warrant
Agreement, and there are no Company Convertible Notes outstanding.
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(b)            All
outstanding shares of Company Common Stock have been duly authorized and are validly issued, fully paid and nonassessable and are not
 subject to preemptive rights. As of the close of business on

August 14, 2024, except as set forth in this Section 4.2,
 there are no outstanding options, warrants or other rights to subscribe for, purchase or acquire from the Company or any of its Subsidiaries
any Company Capital Stock or
securities convertible into or exchangeable or exercisable for Company Capital Stock (and the exercise,
conversion, purchase, exchange or other similar price thereof). All outstanding shares of capital stock or other equity interests of
the Subsidiaries of the Company are owned by the Company, or a direct or indirect wholly owned Subsidiary of the Company, are free and
clear of all Encumbrances and have been duly authorized, validly issued, fully paid and
nonassessable. Except as set forth in this Section 4.2,
and except for changes since August 14, 2024 resulting from (i) stock grants or other awards granted, repurchased or redeemed
in accordance with Section 6.1(b)(ii) in each case
following the entry into this Agreement, (ii) the vesting and
settlement of Company Equity Awards or (iii) the conversion of shares of Company Class B Common Stock into shares of Company
Class A Common Stock at the option of
any holder of Company Class B Common Stock in accordance with the terms of the Company’s
Organizational Documents as in effect as of the entry into this Agreement, there are outstanding: (A) no shares of Company Capital
Stock,
Voting Debt or other voting securities of the Company, (B) no securities of the Company or any Subsidiary of the Company
convertible into or exchangeable or exercisable for or valued by reference to shares of Company Capital Stock,
Voting Debt or other voting
securities of the Company and (C) no options, warrants, subscriptions, calls, rights (including preemptive and appreciation rights),
commitments or agreements to which the Company or any Subsidiary of the
Company is a party or by which it is bound in any case obligating
the Company or any Subsidiary of the Company to issue, deliver, sell, purchase, redeem or acquire, or cause to be issued, delivered,
sold, purchased, redeemed or
acquired, additional shares of Company Capital Stock or any Voting Debt or other voting securities of the
Company or any of its Subsidiaries, or obligating the Company or any Subsidiary of the Company to grant, extend or enter into
any such
option, warrant, subscription, call, right, commitment or agreement or obligating Parent to issue additional shares of Parent Common
Stock at the Effective Time pursuant to the terms of this Agreement. There are no dividends
or distributions that have been declared
by the Company with respect to the Company Common Stock that have not been paid by the Company. There are no stockholder agreements,
voting trusts or other agreements to which the
Company or any of its Subsidiaries is a party or by which it is bound relating to the
voting of any shares of capital stock or other equity interest of the Company or any of its Subsidiaries. No Subsidiary of the Company
owns any shares
of the Company Capital Stock.
 

(c)            Schedule
4.2(c) of the Company Disclosure Letter sets forth a list of each Subsidiary of the Company that constitutes a “significant
subsidiary” of the Company as defined in Rule 1-02(w) of Regulation S-X
promulgated by the SEC as of the entry into this
Agreement, including its outstanding equity interests and the owners thereof. As of the entry into this Agreement, neither the Company
nor any of its Subsidiaries has any (i) interests in a
material joint venture or, directly or indirectly, equity securities or other
similar equity interests in any Person other than its Subsidiaries or (ii) obligations, whether contingent or otherwise, to consummate
any material additional
investment in any Person other than its Subsidiaries and its joint ventures listed on Schedule 4.2(c) of
the Company Disclosure Letter.
 

15



 

 
4.3            Authority;
No Violations; Consents and Approvals.

 
(a)            The
Company has all requisite corporate power and authority to execute and deliver this Agreement and to perform its obligations under this
Agreement. The execution and delivery of this Agreement by the

Company and the consummation by the Company of the Transactions have been
duly authorized by all necessary corporate action on the part of the Company, subject, only with respect to consummation of the Merger,
to the Company
Stockholder Approval. This Agreement has been duly executed and delivered by the Company and, assuming the due and valid
execution of this Agreement by Parent and Merger Sub, constitutes a valid and binding obligation of the
Company enforceable against the
Company in accordance with its terms, subject, as to enforceability, to bankruptcy, insolvency, reorganization, moratorium and other
Laws of general applicability relating to or affecting creditors’
rights and to general principles of equity regardless of whether
such enforceability is considered in a Proceeding in equity or at law (collectively, “Creditors’ Rights”). The
Company Board, at a meeting duly called and held, has
unanimously (i) determined that this Agreement and the Transactions, including
the Merger, are fair to, and in the best interests of, the Company and holders of Company Common Stock, (ii) approved and declared
advisable this
Agreement and the Transactions, including the Merger, and (iii) resolved to recommend that the holders of Company
Common Stock vote in favor of the adoption of this Agreement (such recommendation described in this clause (iii),
the “Company
Board Recommendation”). The Company Stockholder Approval is the only vote of the holders of any class or series of the Company
Capital Stock necessary to adopt this Agreement and approve the Transactions.
 

(b)            Except
as set forth on Schedule 4.3(b) of the Company Disclosure Letter, the execution, delivery and performance of this Agreement
does not, and the consummation of the Transactions will not (with or without
notice or lapse of time, or both) (i) contravene, conflict
with or result in a violation of any provision of the Organizational Documents of the Company (assuming that the Company Stockholder
Approval is obtained) or any of its
Subsidiaries, (ii) result in a violation of, a termination (or right of termination) or cancellation
of, or default under, the creation or acceleration of any obligation or the loss or reduction of a benefit under, or result in the creation
of any
Encumbrance upon any of the properties or assets of the Company or any of its Subsidiaries under, any provision of any loan or
credit agreement, note, bond, mortgage, indenture, Company Contract, Company Permit, franchise or
license to which the Company or any
of its Subsidiaries is a party or by which it or any of its Subsidiaries or its or their respective properties or assets are bound, (iii) assuming
the Consents referred to in Section 4.4 are duly and timely
obtained or made and the Company Stockholder Approval has been
obtained, contravene, conflict with or result in a violation of any Law applicable to the Company or any of its Subsidiaries or any of
their respective properties or
assets or (iv) result in the creation of any Encumbrance on any of the assets or property of the
Company or any of its Subsidiaries, other than, in the case of clauses (ii), (iii) or (iv), any such contraventions, conflicts,
violations, defaults,
acceleration, losses or Encumbrances that have not had and would not reasonably be expected to have, individually
or in the aggregate, a Company Material Adverse Effect and would not reasonably be expected to, individually or in
the aggregate, prevent
or materially delay the consummation of the Transactions. Except for this Agreement, the Company is not party to any contract, arrangement
or other commitment that does, would or would reasonably be
expected to entitle any Person to appoint one or more directors to the Company
Board.
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4.4            Consents.
No Consent from any Governmental Entity is required to be obtained or made by the Company or any of its Subsidiaries in connection with
the execution, delivery and performance of this Agreement by the

Company or the consummation by the Company of the Transactions, except
for: (a) compliance with any applicable requirements of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and
the rules and regulations
promulgated thereunder (the “HSR Act”) and any other applicable Regulatory Law; (b) the
filing with the SEC of (i) a joint proxy statement in preliminary and definitive form (the “Joint Proxy Statement”)
relating to the meeting of the
stockholders of the Company to consider the adoption of this Agreement (including any postponement, adjournment
or recess thereof, the “Company Stockholders Meeting”) and the Parent Stockholders Meeting and (ii) such reports
under Section 13(a) of the Exchange Act, and such other compliance with the Exchange Act and the rules and regulations
thereunder, as may be required in connection with this Agreement and the Transactions; (c) the filing of the
Certificate of Merger
with the Office of the Secretary of State of the State of Delaware; (d) filings with the NYSE; (e) such filings and approvals
as may be required by any applicable state securities or “blue sky” Laws or Takeover
Laws; and (f) any such Consent
that the failure to obtain or make has not had and would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect and would not reasonably be expected
to, individually or in the aggregate, prevent or materially delay the consummation
of the Transactions.
 

4.5            SEC
Documents; Financial Statements.
 

(a)            Since
December 31, 2021 (the “Applicable Date”), the Company has filed or furnished with the SEC, on a timely basis,
all forms, reports, certifications, exhibits, schedules, statements and documents (and all
amendments and supplements thereto) required
to be filed or furnished under the Securities Act or the Exchange Act, respectively (such forms, reports, certifications, exhibits, schedules,
statements and documents, collectively, the
“Company SEC Documents”). As of their respective dates, each of the Company
SEC Documents, as amended or supplemented, complied, or if not yet filed or furnished, will comply as to form, in each case in all material
respects,
with the applicable requirements of the Securities Act, the Exchange Act and the Sarbanes-Oxley Act, as the case may be, and
the rules and regulations of the SEC thereunder applicable to such Company SEC Documents. None of the
Company SEC Documents contained,
when filed or, if amended or supplemented prior to the entry into this Agreement, as of the date of such amendment or supplement with
respect to those disclosures that are amended, or if filed with
or furnished to the SEC subsequent to the entry into this Agreement,
will contain any untrue statement of a material fact or omitted to state a material fact required to be stated therein or necessary to
make the statements therein, in light
of the circumstances under which they were made, not misleading. As of the entry into this Agreement:
(i) neither the Company nor any of its officers has received notice from any Governmental Entity challenging or questioning the
accuracy, completeness, form or manner of filing of such certifications; (ii) there are no outstanding or unresolved comments received
by the Company from the SEC with respect to any of the Company SEC Documents; and (iii) to the
knowledge of the Company, none of
the Company SEC Documents is the subject of ongoing SEC review or investigation. None of the Company’s Subsidiaries is required
to file periodic reports with the SEC pursuant to the Exchange
Act.
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(b)            The
 financial statements of the Company included (or incorporated by reference) in the Company SEC Documents, including all notes and schedules
 thereto, complied, or, in the case of Company SEC

Documents filed after the entry into this Agreement, will comply, in each case in all
material respects, when filed or if amended or supplemented prior to the entry into this Agreement, as of the date of such amendment
or supplement,
with the rules and regulations of the SEC with respect thereto, and were, or, in the case of Company SEC Documents
filed after the entry into this Agreement, will be, prepared in accordance with accounting principles generally
accepted in the United
States (“GAAP”) applied on a consistent basis during the periods involved (except as may be indicated in the notes
thereto or, in the case of the unaudited statements, as permitted by Rule 10-01 of Regulation S-
X of the SEC) and fairly present
in all material respects in accordance with applicable requirements of GAAP (subject, in the case of the unaudited statements, to normal
year-end adjustments) the financial position of the Company and
its consolidated Subsidiaries as of their respective dates and the results
of operations and the cash flows of the Company and its consolidated Subsidiaries for the periods presented therein (subject, in the
case of unaudited statements, to
normal year-end adjustments that are not material to any other adjustments described therein, including
the notes thereto).
 

(c)            The
Company has implemented and maintains disclosure controls and procedures and internal control over financial reporting (as such terms
are defined in Rule 13a-15(e) and (f) of the Exchange Act), which
are effective (as such term is used in Rule 13a-15(b) of
the Exchange Act) in providing reasonable assurance that material information relating to the Company, including its Subsidiaries, is
made known to the chief executive officer and
the chief financial officer of the Company by others within those entities in connection
with the reports it files under the Exchange Act. Such disclosure controls and procedures are effective in providing reasonable assurance
that all
information required to be disclosed in any Company SEC Documents is recorded, processed, summarized and reported within the
time periods specified in the rules and forms of the SEC, and further designed and maintained to
provide reasonable assurance regarding
the reliability of the Company’s financial reporting and the preparation of the Company financial statements for external purposes
in accordance with GAAP. There (i) is no significant deficiency
or material weakness in the design or operation of internal control
over financial reporting utilized by the Company or its Subsidiaries, (ii) is not, and since the Applicable Date there has not been,
to the knowledge of the Company, any
illegal act or fraud, whether or not material, that involves management or employees who have significant
roles in the internal control of the Company or its Subsidiaries and (iii) is not, and since the Applicable Date there has not been,
any “extensions of credit” (within the meaning of Section 402 of the Sarbanes-Oxley Act) or prohibited loans to any
executive officer of the Company (as defined in Rule 3b-7 under the Exchange Act) or director of the Company or
any of its Subsidiaries.
 

4.6            Absence
of Certain Changes or Events.
 

(a)            Since
June 30, 2024, there has not been any Company Material Adverse Effect.
 

(b)            From
June 30, 2024, through the entry into this Agreement, the Company and its Subsidiaries have conducted their business in the Ordinary
Course in all material respects.
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4.7            No
Undisclosed Material Liabilities. There are no known Liabilities of the Company or any of its Subsidiaries of any kind whatsoever,
whether accrued, contingent, absolute, determined, determinable or otherwise that

would be required to be reflected in financial statements
prepared in accordance with GAAP, other than: (a) Liabilities adequately provided for on the balance sheet of the Company dated
as of June 30, 2024 (including the notes thereto)
contained in the Company’s Quarterly Report on Form 10-Q for the quarterly
period ended June 30, 2024; (b) Liabilities incurred in the Ordinary Course subsequent to June 30, 2024; (c) Liabilities
incurred in connection with the
Transactions; (d) Liabilities incurred as permitted under Section 6.1(b)(x) and
(e) Liabilities that have not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect. Neither
the Company nor any of its Subsidiaries is a party to, or has any commitment to become a party to, any joint
venture, off-balance sheet partnership or any similar contract or arrangement (including any contract relating to any
transaction or
relationship between or among the Company and any of its Subsidiaries, on the one hand, and any unconsolidated Affiliate, including any
structured finance, special purpose or limited purpose entity or Person, on the
other hand) or any “off-balance sheet arrangements”
(as defined in Item 303(a) of Regulation S-K under the Exchange Act), where the result, purpose or effect of such contract is to
avoid disclosure of any material transaction involving,
or material Liabilities of, the Company or any of its Subsidiaries, in the Company’s
consolidated financial statements or the Company SEC Documents.
 

4.8            Information
Supplied. None of the information supplied or to be supplied by the Company for inclusion or incorporation by reference in (a) the
registration statement on Form S-4 to be filed with the SEC by Parent
pursuant to which shares of Parent Common Stock issuable in
the Merger will be registered with the SEC (including any amendments or supplements, the “Registration Statement”)
shall, at the time the Registration Statement becomes
effective under the Securities Act, contain any untrue statement of a material
fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein, in light
of the circumstances under
which they are made, not misleading or (b) the Joint Proxy Statement will, at the date it is first mailed
to stockholders of the Company and to stockholders of Parent and at the time of the Company Stockholders Meeting and the Parent
Stockholders
Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary
in order to make the statements therein, in light of the circumstances under which they are
made, not misleading. Subject to the accuracy
of the first sentence of Section 5.8, the Joint Proxy Statement will comply as to form in all material respects with the
provisions of the Exchange Act and the rules  and regulations
thereunder; provided, however, that no representation
is made by the Company with respect to statements made therein based on information supplied by Parent, Merger Sub or any third parties
specifically for inclusion or incorporation
by reference therein.
 

4.9            Company
Permits; Compliance with Applicable Law.
 

(a)            The
Company and its Subsidiaries hold and at all times since the Applicable Date have held all Permits necessary to own, lease and operate
their respective properties and assets and for the lawful conduct of
their respective businesses as they were or are now being conducted,
as applicable including all Permits relating to underground mining, surface mining, highwall mining and auger mining, processing, sale
or transporting of coal and
coal byproducts, or activities defined under the Surface Mining Control and Reclamation Act of 1977, as amended,
as “surface coal mining operations” (collectively, the “Company Permits”), and have since the Applicable
Date paid all
fees and assessments due and payable in connection therewith, except where the failure to so hold or make such a payment
has not had and would not reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect. All Company
Permits are valid and in full force and effect and no suspension, revocation, non-renewal or cancellation of any of the Company Permits
 is pending or, to the knowledge of the Company,
Threatened, and the Company and its Subsidiaries are in compliance with the terms of
the Company Permits, except where the failure to be in full force and effect or failure to so comply has not had and would not reasonably
be
expected to have, individually or in the aggregate, a Company Material Adverse Effect.
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(b)            Except
 as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, neither the Company
 nor any of its Subsidiaries has been notified by any

Governmental Entity since the Applicable Date that it is (i) ineligible as
an entity to receive additional mining Permits or (ii) under investigation to determine whether its eligibility to receive such
Permits should be “permit blocked.”
 

(c)            Without
limiting the generality of the foregoing, the operation of the coal mining and processing operations of the Company and its Subsidiaries
and the state of reclamation with respect to each of their Permits
is “current” or in “deferred status” with
respect to the reclamation obligations required by such Permits and otherwise are in compliance with such Permits and all applicable
mining, reclamation and other similar Laws, except where
noncompliance has not had and would not reasonably be expected to have, individually
or in the aggregate, a Company Material Adverse Effect.
 

(d)            The
businesses of the Company and its Subsidiaries are not currently being conducted, and at no time since the Applicable Date have been
conducted, in violation of any applicable Law, except for violations
that have not had and would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect. To the knowledge of the Company, no investigation, review or order
by any Governmental Entity
with respect to the Company or any of its Subsidiaries is pending or Threatened, other than those the outcome
of which has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect.
 

(e)            There
are no applications for new Permits (for the avoidance of doubt, not including amendments, renewals, extensions or other modifications
of existing Permits) of the Company and its Subsidiaries.
 

(f)            Except
as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, (x) the Company
and its Subsidiaries and their respective Affiliates, directors, officers
and employees are in, and at all times since the Applicable
Date, have been in, compliance in all material respects with the U.S. Foreign Corrupt Practices Act of 1977, as amended (15 U.S.C. §§
78a et seq. (1997 and 2000)), and any
other applicable foreign or domestic anticorruption or anti-bribery Laws (collectively, the “Fraud
and Bribery Laws”), and (y) none of the Company or any of its Subsidiaries nor, to the knowledge of the Company, any of
 their
respective Affiliates, directors, officers, employees, agents or other Representatives acting on behalf of the Company or any Subsidiary
have directly or indirectly, in each case, in violation of the Fraud and Bribery Laws: (i) used any
corporate funds for unlawful
contributions, gifts, entertainment or other unlawful expenses relating to political activity, (ii) offered, promised, paid or delivered
any fee, commission or other sum of money or item of value, however
characterized, to any finder, agent or other party acting on behalf
of or under the auspices of a governmental or political employee or official or governmental or political entity, political agency, department,
enterprise or instrumentality,
in the United States or any other country, (iii) made any payment to any customer or supplier, or
to any officer, director, partner, employee or agent of any such customer or supplier, for the unlawful sharing of fees to any such customer
or supplier or any such officer, director, partner, employee or agent for the unlawful rebating of charges, (iv)  engaged in any
other unlawful reciprocal practice, or made any other unlawful payment or given any other unlawful
consideration to any such customer
or supplier or any such officer, director, partner, employee or agent or (v) taken any action or made any omission in violation
of any applicable Law governing imports into or exports from the United
States or any foreign country, or relating to economic sanctions
or embargoes, corrupt practices, money laundering, or compliance with unsanctioned foreign boycotts.
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4.10            Compensation;
Benefits.

 
(a)            True,
 correct and complete copies of each of the material Company Plans (or, in the case of any Company Plan not in writing, a written description
 of the material terms thereof) and related contracts,

instruments or agreements, including administrative service agreements and group
insurance contracts, trust documents, and most recently received Internal Revenue Service favorable determination letter or opinion letter,
as applicable,
have been furnished or made available to Parent or its Representatives, along with the most recent report filed on Form 5500
and summary plan description and any summary of material modifications required under ERISA with
respect to each Company Plan, and all
material non-routine correspondence to or from any Governmental Entity, including with respect to any audit of or proceeding involving
such plan or alleged noncompliance of such plan with
applicable Laws.
 

(b)            Each
Company Plan has been maintained in compliance with all applicable Laws, including ERISA and the Code, except where the failure to so
comply has not had and would not reasonably be expected to
have, individually or in the aggregate, a Company Material Adverse Effect.
 

(c)            There
are no actions, suits or claims pending (other than routine claims for benefits) or, to the knowledge of the Company, Threatened against,
the Company or any of its Subsidiaries, or any fiduciary of any of
the Company Plans, with respect to any Company Plan, and there are
no Proceedings by a Governmental Entity with respect to any of the Company Plans, except for such actions, suits, claims or Proceedings
that have not had and
would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.
 

(d)            All
material contributions required to be made by the Company to the Company Plans pursuant to their terms have been timely made.
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(e)            There
are no material unfunded benefit obligations that have not been properly accrued for in the Company’s financial statements, and
all material contributions or other amounts payable by the Company or any

of its Subsidiaries with respect to each Company Plan in respect
of current or prior plan years have been paid or accrued in accordance with GAAP.
 

(f)            Each
 ERISA Plan of the Company and its Subsidiaries that is intended to be qualified under Section  401(a)  of the Code has been determined
 by the Internal Revenue Service to be qualified under
Section 401(a) of the Code and, to the knowledge of the Company, nothing
has occurred that would reasonably be expected to adversely affect the qualification or tax exemption of any such Company Plan. With
respect to any ERISA
Plan, neither the Company nor any of its Subsidiaries has engaged in a transaction in connection with which the
Company or any of its Subsidiaries reasonably could be subject to either a civil penalty assessed pursuant to Section 409
or 502(i) of
ERISA or a Tax or penalty imposed pursuant to Section 4975 or 4976 of the Code in a material amount.
 

(g)            None
of the Company or any member of its Aggregated Group contributes to or has, during the last six years, had an obligation to contribute
to, and no Company Plan is, (i) a defined benefit pension plan
subject to Section 302 or Title IV of ERISA or Section 412
of the Code, (ii) a multiemployer plan within the meaning of Section 3(37) of ERISA, (iii) a “multiple employer
plan” as defined in Section 413(c) of the Code, or (iv) a
“multiple employer welfare arrangement” within
the meaning of Section 3(40) of ERISA.
 

(h)            Except
as required by applicable Law, no Company Plan provides retiree or post-employment medical, disability, life insurance or other welfare
benefits to any Person, and none of the Company or any of its
Subsidiaries has any obligation to provide such benefits.
 

(i)            Neither
the execution and delivery of this Agreement nor the consummation of the Transactions would, either alone or in combination with another
event, (i) entitle any Company Employee to severance pay or
benefits or to any material increase in severance pay or benefits, (ii) accelerate
the time of payment or vesting, or increase the amount of or the funding of any compensation or benefits due to any such Company Employee,
(iii) directly
or indirectly cause the Company to transfer or set aside any material amount of assets to fund any material benefits
under any Company Plan, (iv) limit or restrict the right to materially amend, terminate or transfer the assets of any
Company Plan
on or following the Effective Time or (v) result in any “excess parachute payment” within the meaning of Section 280G
of the Code.
 

(j)            Neither
the Company nor any Subsidiary has any obligation to provide, and no Company Plan or other agreement provides any individual with the
right to, a gross up, indemnification, reimbursement or other
payment for any excise or additional Taxes, interest or penalties incurred
pursuant to Section 409A or Section 4999 of the Code or due to the failure of any payment to be deductible under Section 280G
of the Code.
 

(k)           No
Company Plan is maintained outside the jurisdiction of the United States or covers any Company Employees who reside or work outside of
the United States.
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4.11            Labor
Matters.

 
(a)            From
January 1, 2020 to the present, neither the Company nor any of its Subsidiaries has been a party to any collective bargaining agreement
or other agreement with any labor union. As of the entry into this

Agreement, to the knowledge of the Company, there is no pending union
representation petition involving employees of the Company or any of its Subsidiaries, and there are no activities or Proceedings by
any labor organization (or
representative thereof) or employee group (or representative thereof) to organize any such employees.
 

(b)            From
January 1, 2020 to the present, there has been no unfair labor practice, charge or grievance arising out of any effort to organize
employees of the Company or any of its Subsidiaries, a collective bargaining
agreement, or other agreement with any labor union, nor
has there been any other material labor-related grievance Proceeding against the Company or any of its Subsidiaries pending, or, to the
knowledge of the Company, Threatened,
other than such matters that would not reasonably be expected to have, individually or in the aggregate,
a Company Material Adverse Effect.
 

(c)            From
January 1, 2020 to the present, there has been no employee strike, or labor-related dispute, slowdown, work stoppage or lockout,
pending, or, to the knowledge of the Company, Threatened, against or
involving the Company or any of its Subsidiaries, other than such
matters that would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.
 

(d)            The
Company and its Subsidiaries are, and since January 1, 2020 have been, in compliance in all material respects with all applicable
Laws respecting employment and employment practices, and there have
been and currently are no Proceedings pending or, to the knowledge
of the Company, Threatened against the Company or any of its Subsidiaries, by or on behalf of any applicant for employment, any current
or former employee or any
class of the foregoing, relating to any of the foregoing applicable Laws, or alleging breach of any express
or implied contract of employment, wrongful termination of employment, or alleging any other discriminatory, wrongful or
tortious conduct
in connection with the employment relationship, other than such matters described in this sentence that would not reasonably be expected
to have, individually or in the aggregate, a Company Material Adverse Effect.
Since January 1, 2020, neither the Company nor any
of its Subsidiaries has received any written notice of the intent of the Equal Employment Opportunity Commission, the National Labor
Relations Board, the Department of Labor or
any other Governmental Entity responsible for the enforcement of labor or employment Laws
to conduct an audit, investigation, or any other Proceeding with respect to the Company or any of its Subsidiaries which would reasonably
be expected to have, individually or in the aggregate, a Company Material Adverse Effect.
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4.12            Taxes.

 
(a)            Except
as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect:

 
(i)            (A) all
Tax Returns required to be filed (taking into account valid extensions of time for filing) by the Company or any of its Subsidiaries
have been filed with the appropriate Taxing Authority, and all

such filed Tax Returns are complete and accurate in all respects and (B) all
Taxes that are due and payable by the Company or any of its Subsidiaries (other than Taxes being contested in good faith by appropriate
Proceedings
or for which adequate reserves have been established in accordance with GAAP in the financial statements included in the
Company SEC Documents) have been paid in full;

 
(ii)           there
is not in force any waiver or agreement for any extension of time for the assessment or payment of any Tax by the Company or any of its
Subsidiaries;

 
(iii)          (A) there
is no outstanding claim, assessment or deficiency against the Company or any of its Subsidiaries for any amount of Taxes that has been
asserted or Threatened in writing by any Governmental

Entity and (B) there are no disputes, audits, examinations, investigations
or Proceedings pending or, to the knowledge of the Company, Threatened in writing regarding any Taxes or Tax Returns of the Company or
any of its
Subsidiaries;

 
(iv)          (A) neither
 the Company nor any of its Subsidiaries is a party to any Tax allocation, sharing or indemnity contract or arrangement (not including,
 for the avoidance of doubt, (I)  an agreement or

arrangement solely between or among the Company or any of its Subsidiaries, or (II) any
customary Tax sharing or indemnification provisions contained in any commercial agreement entered into in the Ordinary Course and
not
primarily relating to Tax (e.g., leases, credit agreements or other commercial agreements)) and (B) neither the Company nor any
of its Subsidiaries has (x) been a member of an affiliated group filing a consolidated U.S.
federal income Tax Return (other than
a group the common parent of which is or was the Company or any of its Subsidiaries) or (y) any Liability for Taxes of any Person
(other than the Company or any of its Subsidiaries)
under Treasury Regulations § 1.1502-6 (or any similar provision of state, local
or foreign Law) or as a transferee or successor;

 
(v)           in
the past six years, no written claim has been made by any Taxing Authority in a jurisdiction where the Company or any of its Subsidiaries
does not currently file a Tax Return that it is or may be

subject to any Tax, or required to file Tax Returns, in such jurisdiction;
 

(vi)          there
are no Encumbrances for Taxes on any of the assets of the Company or any of its Subsidiaries, except for Permitted Encumbrances;
 

(vii)         neither
the Company nor any of its Subsidiaries has participated in a “listed transaction,” as defined in Treasury Regulations §
1.6011-4(b)(2); and
 

(viii)        neither
 the Company nor any of its Subsidiaries has constituted a “distributing corporation” or a “controlled corporation”
 in a distribution of stock intended to qualify for tax-free treatment under
Section 355 of the Code in the two years prior to the
entry into this Agreement.

 
(b)            Neither
 the Company nor any of its Subsidiaries is aware of the existence of any fact, or has taken or agreed to take any action, that would
 reasonably be expected to prevent or impede the Merger from

qualifying as a “reorganization” within the meaning of Section 368(a) of
the Code.
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4.13            Litigation.
Except for such matters as have not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect and would not reasonably be expected to,

individually or in the aggregate, prevent or materially delay the consummation
of the Transactions, as of the entry into this Agreement, there is no (a) Proceeding pending or, to the knowledge of the Company,
Threatened against the
Company or any of its Subsidiaries or any of their respective properties, rights or assets or (b) judgment,
decree, injunction, ruling, order, writ, stipulation, determination or award of any Governmental Entity or arbitrator outstanding
against
the Company or any of its Subsidiaries. As of the entry into this Agreement, there is no Proceeding pending, or, to the knowledge of
the Company, Threatened, seeking to prevent or delay the consummation of the Transactions.
 

4.14            Intellectual
Property.
 

(a)            The
Company and its Subsidiaries own or have the right to use all Intellectual Property used in or necessary for the operation of the businesses
of each of the Company and its Subsidiaries as presently conducted
(collectively, the “Company Intellectual Property”)
free and clear of all Encumbrances, except for Permitted Encumbrances, except where the failure to own or have the right to use such
properties has not had and would not reasonably
be expected to have, individually or in the aggregate, a Company Material Adverse Effect.
To the knowledge of the Company, except as has not had and would not reasonably be expected to have, individually or in the aggregate,
a
Company Material Adverse Effect, all of the registrations, issuances and applications included in the Company Intellectual Property
are in full force and effect and have not expired or been cancelled, abandoned or otherwise terminated,
and payment of all renewal and
maintenance fees and expenses due as of the Closing Date have been made.
 

(b)            To
 the knowledge of the Company, the operation of the business of each of the Company and its Subsidiaries as presently conducted does not
 infringe, misappropriate or otherwise violate any Intellectual
Property of any other Person, except for such matters that have not had
and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect. Neither the Company
nor any of its
Subsidiaries has received any written claim or notice during the three-year period prior to the entry into this Agreement
 that the Company or any of its Subsidiaries have infringed upon, misappropriated or otherwise violated the
Intellectual Property of any
other Person, except for such matters that have not had and would not reasonably be expected to have, individually or in the aggregate,
a Company Material Adverse Effect.
 

(c)            The
Company and its Subsidiaries have taken reasonable measures consistent with prudent industry practices to protect the Intellectual Property
of the Company and its Subsidiaries, except where failure to do
so has not had and would not reasonably be expected to have, individually
or in the aggregate, a Company Material Adverse Effect.
 

(d)            Except
as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect, the
IT Assets owned, used, or held for use by the Company or any of
its Subsidiaries (i) are sufficient for the current needs of the
businesses of the Company and its Subsidiaries; and (ii) to the knowledge of the Company, as of the entry into this Agreement, are
free from any malicious code.
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(e)            Except
as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect (i) the
Company and each of its Subsidiaries have used commercially

reasonable measures to ensure the confidentiality, privacy and security of
personal information collected or held for use by the Company or its Subsidiaries during the three-year period prior to the entry into
this Agreement; and (ii) to
the knowledge of the Company, there has been no unauthorized access to or unauthorized use of any IT
Assets, personal information or Intellectual Property owned or held for use by the Company or its Subsidiaries.
 

4.15            Real
Property. Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect, (a) the Company and its Subsidiaries have defensible title to all
real property owned by the Company or any of its
Subsidiaries (collectively, the “Company Owned Real Property”) and valid leasehold estates in all real property leased,
subleased, licensed or otherwise occupied (whether as tenant,
subtenant, licensee or pursuant to any other occupancy arrangements) by
the Company or any Subsidiary of the Company (collectively, including the improvements, fixtures and structures located thereon, the
“Company Leased Real
Property” and, together with the Company Owned Real Property, the “Company Real Property”),
free and clear of all Encumbrances, except Permitted Encumbrances, (b) the Company and its Subsidiaries have defensible title to
all
Mining Rights included in the Company Owned Real Property, free and clear of all Encumbrances, except Permitted Encumbrances, (c) each
agreement under which the Company or any Subsidiary of the Company is the landlord,
sublandlord, licensor, tenant, subtenant, licensee
or occupant with respect to the Company Leased Real Property (each, a “Company Real Property Lease”) to the knowledge
of the Company is in full force and effect and is valid and
enforceable against the parties thereto in accordance with its terms, subject,
as to enforceability, to Creditors’ Rights, and neither the Company nor any of its Subsidiaries, or to the knowledge of the Company,
any other party thereto,
has received notice of any violation, breach or default under any Company Real Property Lease, and (d) there
does not exist any pending or, to the knowledge of the Company, Threatened, condemnation or eminent domain Proceedings
that affect any
Company Real Property, subject, in each of clauses (a) through (d) above, to adverse proceedings in the Ordinary Course. The
Company has not granted any third party any license, possessory or occupancy right or other
similar right in any Company Real Property
other than Permitted Encumbrances, except as has not had and would not reasonably be expected to have, individually or in the aggregate,
a Company Material Adverse Effect. Except as has
not had, and would not reasonably be expected to have, individually or in the aggregate,
a Company Material Adverse Effect, the Company Real Property constitutes all of the real estate, land, buildings, structures and fixtures
located
thereon and all easements, rights of way, options, coal, mineral, mining, water, surface and other rights and interests appurtenant
thereto used in and necessary for the operation in all material respects of the respective businesses of the
Company and its Subsidiaries
as currently conducted.
 

4.16            Mining;
Financial Assurances.
 

(a)            Except
as would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect: (i) the Company
and its Affiliates have, in the amounts and forms required, obtained or
provided or posted all deposits, bonds, sureties, letters of
credit, trust funds, bid bonds, performance bonds, reclamation bonds, guarantees, indemnity agreements and other financial assurances
(collectively, “Financial Assurances”) as
are (A) required under any applicable Permit of the Company and its
Subsidiaries, Mining and Mining Safety Laws or Environmental Laws in connection with the Company and its Subsidiaries’ business
for Reclamation and Mine
Closure, including for land, water or other natural resources at any Company Real Property, or otherwise or
(B) otherwise required or maintained in connection with the Company or its Subsidiaries business (collectively, the “Company
Financial Assurances”); (ii) the consummation by the Company of the Transactions will not (with or without notice or lapse
of time, or both) violate, conflict with or result in the breach or termination of, or otherwise give any other
Person the right to terminate,
 or constitute a default, event of default or an event that would constitute a default or event of default under the terms of, any Company
Financial Assurance; and (iii)  each of the Company and its
Subsidiaries is in compliance with all Financial Assurances posted by
each of the Company and its Subsidiaries in connection with its respective obligations.
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(b)            Except
as would not reasonably be expected to be, individually or in the aggregate, material to the Company and its Subsidiaries, taken as a
whole, the Liability for asset retirement obligations recorded on the

balance sheet of the Company dated as of June  30, 2024 has
 been properly accrued in accordance with the requirements of Financial Accounting Standards Board Codification Topic 410, Asset Retirement
 and Environmental
Obligations, formerly known as Financial Accounting Standard No. 143 (“FASB 410”) and the projected
cash flows used to calculate such Liability are equal to or in excess of the amounts the Company expects to expend to satisfy
such obligations,
determined on the basis of the Company and its Affiliates’ actual historic Reclamation and Mine Closure costs and currently planned
mine life and escalated for inflation, in accordance with FASB 410 and applicable
Law.
 

4.17            Environmental
Matters. Except for those matters that have not had and would not reasonably be expected to have, individually or in the aggregate,
a Company Material Adverse Effect:
 

(a)            the
Company and its Subsidiaries and their respective operations and assets are and during the relevant statute of limitations period have
been in compliance with Environmental Laws;
 

(b)      
     the Company and its Subsidiaries have obtained and are and for the three
years prior to the entry into this Agreement have been in compliance with all Permits required for the operations of the Company and
its
Subsidiaries under applicable Environmental Laws (“Environmental Permits”), and all Environmental Permits are
valid and in good standing;
 

(c)            there
is no pending modification, renewal or application for any Environmental Permit relating to the business or activities of the Company
as currently conducted with respect to which the Company or any of
its Affiliates has received a written communication or otherwise has
knowledge that it will not be granted on a timely basis;
 

(d)            the
Company and its Subsidiaries are not subject to any pending or, to the Company’s knowledge, Threatened Proceedings under Environmental
Laws;
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(e)            to
the Company’s knowledge, (i) there have been no Releases or Threatened Releases of Hazardous Materials at any property currently
or formerly owned, operated, leased or otherwise used by the Company or

any of its Subsidiaries, or at or from any offsite location where
Hazardous Materials from the Company’s or its Subsidiaries’ operations have been sent for treatment, disposal, storage or
handling, and (ii) neither the Company nor any
of its Subsidiaries have generated, used, treated, stored, disposed of (including
by granting any license or abandonment) or arranged for the disposal of, transported, handled, manufactured, or exposed any Person to,
any Hazardous
Materials, which in the case of clause (i) or (ii), has resulted or would be reasonably likely to result in Liability
to the Company or any of its Subsidiaries (or any predecessor thereof) under Environmental Law;
 

(f)     
       the Company and its Subsidiaries are not subject to any outstanding
Encumbrances or Proceedings by any Governmental Entity or any Person respecting (i) Environmental Laws, (ii) Remedial Actions
or
(iii) any Release or Threatened Release of, or exposure to, a Hazardous Material (“Environmental Claims”)
and, to the knowledge of the Company, no such Environmental Claims are Threatened. As of the entry into this Agreement,
neither the Company
nor any of its Subsidiaries has received any written notice or communication from any Person asserting a Liability or obligation under
any Environmental Laws with respect to the investigation, remediation,
removal, or monitoring of the Release of any Hazardous Materials
at or from any property currently or formerly owned, operated, leased or otherwise used by the Company, or at or from any offsite location
where Hazardous Materials
from the Company’s or its Subsidiaries’ operations have been sent for treatment, disposal, storage
or handling;
 

(g)            none
of the Company or any of its Subsidiaries is involved in any remediation, reclamation or other environmental operations outside the Ordinary
Course;
 

(h)            the
Company and its Subsidiaries have completed all mine reclamation, decommissioning and rehabilitation required by any Governmental Entity
and applicable Law;
 

(i)         
    no Encumbrance pursuant to any Environmental Law has been imposed on any of the Company
 Real Property, and no Financial Assurance obligation for mine reclamation or otherwise required by
Environmental Law is unsatisfied;
 

(j)         
   as of the entry into this Agreement, there have been no environmental investigations,
studies, audits, or other analyses conducted during the past three years by or on behalf of, or that are in the possession of, the
Company
or its Subsidiaries addressing potentially material environmental matters with respect to any property owned, operated or otherwise used
by any of them that have not been delivered or otherwise made available to Parent prior
to the entry into this Agreement; and
 

(k)            the
Company and its Subsidiaries have not assumed, undertaken, become subject to or provided an indemnity with respect to any Liability of
any other Person relating to any Environmental Law or Hazardous
Materials.
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4.18            Material
Contracts.

 
(a)            Schedule
4.18(a) of the Company Disclosure Letter, together with the lists of exhibits contained in the Company SEC Documents, sets forth
a true and complete list (but excluding any Company Plan), as of the

entry into this Agreement, of the following contracts to which the
Company or any of its Subsidiaries is a party:
 

(i)            each
“material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K under the Exchange Act);
 

(ii)           each
agreement or Organizational Document of the Company or any of its Subsidiaries that would, on or after the Closing Date, prohibit or
restrict the ability of the Company or Parent or any of their
respective Subsidiaries (including the Surviving Corporation and its Subsidiaries)
 to declare and pay dividends or distributions with respect to their capital stock, pay any Indebtedness for borrowed money, obligations
or
Liabilities from time to time owed to Parent or any of its Subsidiaries (including the Surviving Corporation and its Subsidiaries),
make loans or advances to Parent or any of its Subsidiaries (including the Surviving Corporation
and its Subsidiaries);

 
(iii)          each
contract that contains covenants that limit the ability of the Company or any of its Affiliates to compete in any business or with any
person or in any geographic area or distribution or sales

channel, or to sell, supply or distribute any service or product, in each case,
that could reasonably be expected to be material to the business of the Company and its Subsidiaries, taken as a whole;
 

(iv)          each
contract that (A) provides for material exclusive rights for the benefit of any third party, (B) grants “most favored
nation” status to any third party or (C)  requires the Company or any of its
Affiliates to provide any minimum level of service,
in each case which (1) are, or in a manner which is, material to the Company and its Subsidiaries taken as a whole and (2) may
not be terminated (including such restrictive
provisions) by the Company or its Subsidiaries on less than 90 days’ notice without
payment by the Company or any of its Subsidiaries of any material penalty;

 
(v)           each
contract with a remaining term of more than one year from the date hereof that could require the Surviving Corporation or any of its
Affiliates to purchase all (or a specified portion of) its total

requirements of any product or service from a third party or that contains
“take or pay” provisions and which (A) is expected to involve the payment of an amount in excess of $25 million in the
aggregate during the fiscal year
ending December 31, 2024 or any future fiscal year and (B) may not be terminated (including
such restrictive provisions) by the Company or its Subsidiaries on less than 90 days’ notice without payment by the Company or
any of its Subsidiaries of any material penalty;

 
(vi)          each
agreement evidencing any Indebtedness for borrowed money having an outstanding principal amount or outstanding commitments in excess
of $25 million;

 
(vii)         any
coal supply agreement or purchase order or commitment to sell or offer to sell coal, (A) with a remaining term of more than three
years from the later of the commencement of the term of the

agreement and the date hereof (or, if the contract is entered into after
the date of this Agreement, three years from the later of the commencement of the term of the agreement and the date the contract is
entered into), (B) under
which the aggregate amounts to be paid by the Company and its Subsidiaries over the remaining term of such
agreement, order or commitment would reasonably be expected to exceed $100 million or (C) under which the
aggregate amounts to be
received by the Company and its Subsidiaries over the remaining term of such agreement, order or commitment would reasonably be expected
to exceed $100 million;
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(viii)        that
is a contractual royalty, production payment, net profits, earn-out or similar contract on a material property of such Party that has
a value or expected value in excess of $5 million from the date

hereof, excluding, however, any of the foregoing payable pursuant to
any instrument with respect to Company Real Property;
 

(ix)           each
contract relating to the disposition or acquisition by the Company or any of its Subsidiaries of any material business or any material
amount of assets (other than in the Ordinary Course) with
obligations remaining to be performed or Liabilities continuing after the entry
into this Agreement;

 
(x)            each
 contract involving any exchange traded, over-the-counter or other swap, cap, floor, collar, futures contract, forward contract, option
 or any other derivative financial instrument or contract

including commodities, in each case, with a notional amount exceeding $100 million
and a term of at least three years from the entry into the instrument or contract, in each case, other than contracts for the purchase
and sale of
coal, diesel fuel and ANFO (ammonium nitrate and fuel oil) and contracts entered into as a hedging activity in the Ordinary
Course consistent with the Company’s past practice and internal policy guidelines;

 
(xi)           any
joint venture, partnership or similar organizational contract involving a sharing of profits or losses by the Company or any of its Subsidiaries
(or any contract, agreement or understanding involving

any joint venture partner or any of its affiliates that relates to the applicable
joint venture or the assets thereof) other than any contract entered into in the Ordinary Course which would not reasonably be expected
to be material
to the Company and its Subsidiaries, taken as a whole; and

 
(xii)          any
contract to which the Company or any of its Subsidiaries is party granting to any Person an option, right of first offer or right of
first refusal to purchase or acquire any assets of the Company or any

of its Subsidiaries (other than any purchase option for additional
coal volumes or any contract entered into in the Ordinary Course which would not reasonably be expected to be material to the Company
and its Subsidiaries,
taken as a whole).

 
(b)            Collectively,
the contracts set forth in Section 4.18(a), whether or not set forth in the Company Disclosure Letter, are referred to in
this Agreement as the “Company Contracts.” A complete and correct copy of

each of the Company Contracts has been made
available to Parent (provided that order forms, purchase orders and statements of work, in each case, that do not contain any restrictive
covenants or other material terms need not be made
available pursuant to this sentence, but shall nonetheless constitute Company Contracts).
Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect,
each
Company Contract is legal, valid, binding and enforceable in accordance with its terms on the Company and each of its Subsidiaries
that is a party thereto and, to the knowledge of the Company, each other party thereto, and is in full
force and effect, subject, as
to enforceability, to Creditors’ Rights. Except as has not had and would not reasonably be expected to have, individually or in
the aggregate, a Company Material Adverse Effect, neither the Company nor any
of its Subsidiaries is in breach or default under any Company
Contract nor, to the knowledge of the Company, is any other party to any such Company Contract in breach or default thereunder, and no
event has occurred that with the
lapse of time or the giving of notice or both would constitute a default thereunder by the Company or
its Subsidiaries, or, to the knowledge of the Company, any other party thereto. As of the entry into this Agreement, there are no
disputes
pending or, to the knowledge of the Company, Threatened with respect to any Company Contract and neither the Company nor any of its Subsidiaries
has received any notice of the intention of any other party to any Company
Contract to terminate for default, convenience or otherwise
any Company Contract, nor to the knowledge of the Company, is any such party threatening to do so, in each case except as has not had
or would not reasonably be expected
to have, individually or in the aggregate, a Company Material Adverse Effect.
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4.19            Insurance.
Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect,
each of the material insurance policies held by the Company or any

of its Subsidiaries as of the entry into this Agreement (collectively,
the “Material Company Insurance Policies”) is in full force and effect on the date of this Agreement. The Material
Company Insurance Policies are with reputable
insurance carriers, provide full and adequate coverage for all normal risks incident to
the business of the Company and its Subsidiaries and their respective properties and assets, and are in breadth of coverage and amount
at least
equivalent to that carried by Persons engaged in similar businesses and subject to the same or similar perils or hazards, except,
in each case, as has not had and would not reasonably be expected to have, individually or in the aggregate,
a Company Material Adverse
Effect. Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse
Effect, all premiums payable under the Material Company
Insurance Policies prior to the entry into this Agreement have been duly paid
to date, and neither the Company nor any of its Subsidiaries has taken any action or failed to take any action that (including with respect
to the Transactions),
with notice or lapse of time or both, would constitute a breach or default, or permit a termination of any of the
Material Company Insurance Policies. Except as has not had and would not reasonably be expected to have, individually or
in the aggregate,
a Company Material Adverse Effect, as of the entry into this Agreement, no written notice of cancellation or termination has been received
with respect to any Material Company Insurance Policy. As of the entry into
this Agreement, the Company does not have any claims that
are pending with insurers and (A) are reasonably expected to result in an insurance recovery of more than $5 million in the aggregate,
or (B) have been denied or disputed by
the underwriters or issuers of such insurance policy.
 

4.20            Opinion
of Financial Advisor. The Company Board has received the opinion, that will subsequently be provided in writing, of Perella Weinberg
Partners LP that, as of the date of such opinion and based upon and
subject to the various limitations, qualifications and assumptions
and other matters set forth therein, the Merger Consideration to be received by holders (other than (x) Parent and its Affiliates
and (y) holders of Excluded Shares) of
Company Common Stock in the Merger pursuant to this Agreement is fair, from a financial point
of view, to such holders. A copy of such opinion will be provided (on a confidential basis and solely for informational purposes) by
the
Company to Parent promptly following the execution of this Agreement (it being agreed that such opinions are for the benefit of the
Company Board and may not be relied upon by Parent or Merger Sub or any other Person).
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4.21            Brokers.
Except for the fees and expenses payable to Perella Weinberg Partners LP, no broker, investment banker, financial advisor or other Person
is entitled to any broker’s, finder’s, financial advisor’s or other similar

fee or commission in connection with the
Transactions based upon arrangements made by or on behalf of the Company or any of its Subsidiaries. The Company has furnished to Parent
true, complete and correct copies (subject to
redactions for competitively sensitive information) of all agreements between the Company
and Perella Weinberg Partners LP pursuant to which Perella Weinberg Partners LP is entitled to a fee as a result of the Transactions.
 

4.22            Related
Party Transactions. Except as disclosed in the Company SEC Documents, neither the Company nor any of its Subsidiaries are party to
any transaction or arrangement under which any (a) present or former
executive officer or director of the Company or any of its
Subsidiaries, (b) beneficial owner (within the meaning of Section 13(d) of the Exchange Act) of 5% or more of any class
of equity of the Company or (c) Affiliate, “associate” or
member of the “immediate family” (as such terms
are respectively defined in Rules 12b-2 and 16a-1 of the Exchange Act) of any of the foregoing is a party to any actual or proposed
loan, lease or other contract with or binding upon the
Company or any of its Subsidiaries or owns or has any interest in any of their
respective properties or assets, in each case as would be required to be disclosed by the Company pursuant to Item 404 of Regulation
S-K promulgated under
the Exchange Act.
 

4.23            Takeover
Laws. Assuming the accuracy of the representations and warranties set forth in Section 5.23, the approval of the Company
Board of this Agreement and the Transactions represents all the action necessary to
render inapplicable to this Agreement and the Transactions
any Takeover Law or any anti-takeover provision in the Company’s Organizational Documents that is applicable to the Company, the
shares of Company Common Stock or the
Transactions.
 

4.24            No
Additional Representations.
 

(a)            The
Company acknowledges that it is relying on its own investigation, examination and valuation of the Transactions. The Company has made
all inspections and investigations of Parent deemed necessary or
desirable by the Company. Except for the representations and warranties
made in this Article IV, neither the Company nor any other Person makes any express or implied representation or warranty
with respect to the Company or its
Subsidiaries or their respective businesses, operations, assets, Liabilities or conditions (financial
or otherwise) in connection with this Agreement or the Transactions, and the Company expressly disclaims any such other representations
or warranties. In particular, without limiting the foregoing disclaimer, neither the Company nor any other Person makes or has made any
 representation or warranty to Parent, Merger Sub or any of their respective Affiliates or
Representatives with respect to (i) any
financial projection, forecast, estimate, budget or prospect information relating to the Company or any of its Subsidiaries or their
respective businesses; or (ii) except for the representations and
warranties made by the Company in this Article IV,
any oral or written information presented to Parent or Merger Sub or any of their respective Affiliates or Representatives in the course
of their due diligence investigation of the
Company, the negotiation of this Agreement or in the course of the Transactions. Notwithstanding
the foregoing, nothing in this Section 4.24 shall limit Parent’s or Merger Sub’s remedies with respect to actual
fraud (as defined under
Delaware law) to the extent arising from the express representations and warranties made by the Company in this
Article IV.
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(b)            Notwithstanding
anything contained in this Agreement to the contrary, the Company acknowledges and agrees that none of Parent, Merger Sub or any other
Person has made or is making any representations or

warranties relating to Parent or its Subsidiaries (including Merger Sub) whatsoever,
express or implied, beyond those expressly given by Parent and Merger Sub in Article V, including any implied representation
or warranty as to the
accuracy or completeness of any information regarding Parent furnished or made available to the Company or any
of its Representatives and that the Company has not relied on any such other representation or warranty not set forth in
this Agreement.
Without limiting the generality of the foregoing, the Company acknowledges that no representations or warranties are made with respect
to any projections, forecasts, estimates, budgets or prospect information that may
have been made available to the Company or any of
its Representatives (including in certain “data rooms,” “virtual data rooms,” management presentations or in
any other form in expectation of, or in connection with, the Merger or the
other Transactions).
 

ARTICLE V
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

 
Except as set forth in the
disclosure letter dated as of the date of this Agreement and delivered by Parent and Merger Sub to the Company on or prior to the entry
into this Agreement (the “Parent Disclosure Letter”) and except

as disclosed in the Parent SEC Documents (including
all exhibits and schedules thereto and documents incorporated by reference in such Parent SEC Documents) filed with or furnished to the
SEC and publicly available on EDGAR
since December 31, 2021 and at least one Business Day prior to the date of this Agreement (without
giving effect to any amendment to any such Parent SEC Document filed on or after the date that is one Business Day prior to the date
hereof) (excluding any disclosures set forth or referenced in any risk factor section or in any other section, in each case, to the extent
they are forward-looking statements or cautionary, predictive, non-specific or forward-looking in
nature), Parent and Merger Sub jointly
and severally represent and warrant to the Company as follows:
 

5.1            Organization,
Standing and Power. Each of Parent and its Subsidiaries is a corporation, limited partnership or limited liability company duly organized,
as the case may be, validly existing and in good standing under the
Laws of its jurisdiction of incorporation or organization, with all
requisite entity power and authority to own, lease and operate its assets and properties and to carry on its business as now being conducted,
other than, in the case of
Parent’s Subsidiaries, where the failure to be so organized or to have such power, authority or standing
has not had and would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect on Parent and
its
Subsidiaries, taken as a whole (a “Parent Material Adverse Effect”). Each of Parent and its Subsidiaries is duly authorized,
qualified or licensed and in good standing to do business in each jurisdiction in which the business it is
conducting, or the operation,
ownership or leasing of its assets and properties, makes such qualification or license necessary, other than where the failure to so
qualify, license or be in good standing has not had and would not reasonably
be expected to have, individually or in the aggregate, a
Parent Material Adverse Effect. Parent has heretofore made available to the Company complete and correct copies of its Organizational
Documents and the Organizational
Documents of each Subsidiary of Parent that constitutes a “significant subsidiary” of Parent
as defined in Rule 1-02(w) of Regulation S-X promulgated by the SEC as of the entry into this Agreement, each as amended prior
to the
execution of this Agreement and each Organizational Document, as made available to the Company, is in full force and effect, and
neither Parent nor any of its Subsidiaries is in violation in any material respect of any of the provisions
of such Organizational Documents.
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5.2            Capital
Structure.

 
(a)            As
of the entry into this Agreement, the authorized capital stock of Parent consists of (i) 62,500,000 shares of Parent Common Stock
and (ii) 500,000 shares of preferred stock, par value $0.01 per share (“Parent

Preferred Stock” and, together
with the Parent Common Stock, the “Parent Capital Stock”). At the close of business on August 14, 2024: (A) 29,393,226
shares of Parent Common Stock were issued and outstanding and no shares of
Parent Preferred Stock were issued and outstanding; (B) 324,478
shares of Parent Common Stock were reserved for issuance upon the vesting of outstanding Parent restricted stock units; (C) 115,228
shares of Parent Common Stock
were reserved for issuance upon the vesting of outstanding Parent performance share units, assuming maximum
performance; and (D) 2,592,015 shares of Parent Common Stock remained available for issuance pursuant to Parent’s
Omnibus
Performance Incentive Plan, as amended from time to time, and prior plans (the “Parent Equity Plan”). In addition,
at the close of business on August 14, 2024, Parent had reserved 215,584 shares of Parent Common Stock to
be issued in connection
with the vesting of outstanding Parent performance-based cash-settled restricted stock units, assuming maximum performance.  These
215,584 shares of Parent Common Stock will not be issued on vesting of the
outstanding Parent performance-based cash-settled restricted
stock units because the units will be settled solely in cash as required under the terms of the award agreements.
 

(b)            All
outstanding shares of Parent Common Stock have been duly authorized and are validly issued, fully paid and nonassessable and are not
subject to preemptive rights. The Parent Common Stock to be issued
pursuant to this Agreement, when issued, will be validly issued, fully
paid and nonassessable and not subject to preemptive or similar rights. The Parent Common Stock to be issued pursuant to this Agreement,
when issued, will be
issued in compliance in all material respects with (i) applicable securities Laws and other applicable Law
and (ii) all requirements set forth in applicable contracts. As of the close of business on August 14, 2024, except as set
forth in
this Section 5.2, there are no outstanding options, warrants or other rights to subscribe for, purchase or acquire
from Parent or any of its Subsidiaries any Parent Capital Stock or securities convertible into or exchangeable or exercisable
for or
valued by reference to Parent Capital Stock (and the exercise, conversion, purchase, exchange or other similar price thereof). All outstanding
shares of capital stock or other equity interests of the Subsidiaries of Parent are owned
by Parent, or a direct or indirect wholly owned
Subsidiary of Parent, are free and clear of all Encumbrances and have been duly authorized, validly issued, fully paid and nonassessable.
Except as set forth in this Section 5.2, and except
for changes since August 14, 2024 resulting from (x) stock
grants or other awards granted, repurchased or redeemed in accordance with Section 6.2(b)(ii) in each case following
the entry into this Agreement or (y) the exercise of stock
options (and the issuance of shares thereunder) or the vesting and settlement
of equity awards, in each case outstanding as of such date, there are outstanding: (A) no shares of Parent Capital Stock, Voting
Debt or other voting securities
of Parent; (B) no securities of Parent or any Subsidiary of Parent convertible into or exchangeable
or exercisable for or valued by reference to shares of Parent Capital Stock, Voting Debt or other voting securities of Parent; and (C) no
options, warrants, subscriptions, calls, rights (including preemptive and appreciation rights), commitments or agreements to which Parent
or any Subsidiary of Parent is a party or by which it is bound in any case obligating Parent or any
Subsidiary of Parent to issue, deliver,
sell, purchase, redeem or acquire, or cause to be issued, delivered, sold, purchased, redeemed or acquired, additional shares of Parent
Capital Stock or any Voting Debt or other voting securities of
Parent or any of its Subsidiaries, or obligating Parent or any Subsidiary
of Parent to grant, extend or enter into any such option, warrant, subscription, call, right, commitment or agreement. There are no dividends
or distributions that
have been declared by Parent with respect to the Parent Common Stock that have not been paid by Parent. There are
no stockholder agreements, voting trusts or other agreements to which Parent or any of its Subsidiaries is a party or by
which it is
bound relating to the voting of any shares of capital stock or other equity interest of Parent or any of its Subsidiaries. No Subsidiary
of Parent owns any shares of Parent Capital Stock. As of the entry into this Agreement, the
authorized capital stock of Merger Sub consists
of 1,000 shares of common stock, par value $0.01 per share, all of which shares are validly issued, fully paid and nonassessable and
are owned by Parent.
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(c)            Schedule
5.2(c) of the Parent Disclosure Letter sets forth a list of each Subsidiary of Parent that constitutes a “significant
subsidiary” of Parent as defined in Rule 1-02(w) of Regulation S-X promulgated by the

SEC as of the entry into this Agreement,
including its outstanding equity interests and the owners thereof. As of the entry into this Agreement, neither Parent nor any of its
Subsidiaries has any (i) interests in a material joint venture or,
directly or indirectly, equity securities or other similar equity
interests in any Person other than its Subsidiaries or (ii) obligations, whether contingent or otherwise, to consummate any material
additional investment in any Person other
than its Subsidiaries and its joint ventures listed on Schedule 5.2(c) of the Parent
Disclosure Letter.
 

5.3            Authority;
No Violations; Consents and Approvals.
 

(a)            Each
of Parent and Merger Sub has all requisite corporate power and authority to execute and deliver this Agreement and to perform its obligations
under this Agreement. The execution and delivery of this
Agreement by Parent and Merger Sub and the consummation by Parent and Merger
Sub of the Transactions have been duly authorized by all necessary corporate action on the part of each of Parent (subject to obtaining
the Parent
Stockholder Approval) and Merger Sub (provided that Parent, as sole stockholder of Merger Sub, duly executed and delivered
a written consent approving and adopting this Agreement in accordance with Sections 228 and 251(c) of the
DGCL, which by its terms
 will be effective immediately following the execution of this Agreement, and, when effective, will constitute the only approval of Merger
 Sub stockholders necessary to adopt this Agreement). This
Agreement has been duly executed and delivered by each of Parent and Merger
Sub, and, assuming the due and valid execution of this Agreement by the Company, constitutes a valid and binding obligation of each of
Parent and Merger
Sub enforceable against Parent and Merger Sub in accordance with its terms, subject as to enforceability to Creditors’
Rights. The Parent Board, at a meeting duly called and held, has unanimously (i) determined that this Agreement and
the Transactions,
including the Parent Stock Issuance and the Parent Charter Amendment, are fair to, and in the best interests of, Parent and holders of
Parent Common Stock, (ii) approved and declared advisable this Agreement and the
Transactions, including the Parent Stock Issuance
and the Parent Charter Amendment and (iii) resolved to recommend that the holders of Parent Common Stock approve the Parent Stock
Issuance and the Parent Charter Amendment
(such recommendation described in this clause (iii), the “Parent Board Recommendation”).
The Merger Sub Board has unanimously (A) determined that this Agreement and the Transactions, including the Merger, are fair to,
and in the
best interests of, Merger Sub and the sole stockholder of Merger Sub, and (B) approved and declared advisable this Agreement
and the Transactions, including the Merger. Parent, as the owner of all of the outstanding shares of capital
stock of Merger Sub, will
immediately after the execution and delivery of this Agreement adopt this Agreement in its capacity as sole stockholder of Merger Sub.
The Parent Stockholder Approval is the only vote of the holders of any
class or series of the Parent Capital Stock necessary to approve
the Parent Stock Issuance or the Parent Charter Amendment.
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(b)            Except
as set forth on Schedule 5.3(b) of the Parent Disclosure Letter, the execution, delivery and performance of this Agreement
does not, and the consummation of the Transactions will not (with or without

notice or lapse of time, or both) (i) contravene, conflict
with or result in a violation of any provision of the Organizational Documents of Parent (assuming that the Parent Stockholder Approval
is obtained) or any of its Subsidiaries,
(ii) with or without notice, lapse of time or both, result in a violation of, a termination
(or right of termination) or cancellation of, or default under, the creation or acceleration of any obligation or the loss or reduction
of a benefit under,
or result in the creation of any Encumbrance upon any of the properties or assets of Parent or any of its Subsidiaries
under, any provision of any loan or credit agreement, note, bond, mortgage, indenture, Parent Contract, Parent Permit,
franchise or license
to which Parent or any of its Subsidiaries is a party or by which Parent, Merger Sub or any of their respective Subsidiaries or their
respective properties or assets are bound, (iii) assuming the Consents referred to in
Section 5.4 are duly and timely
obtained or made and the Parent Stockholder Approval has been obtained, contravene, conflict with or result in a violation of any Law
applicable to Parent or any of its Subsidiaries or any of their
respective properties or assets or (iv) result in the creation of
any Encumbrance on any of the assets or property of Parent or any of its Subsidiaries, other than, in the case of clauses (ii), (iii) or
(iv), any such contraventions, conflicts,
violations, defaults, acceleration, losses or Encumbrances that have not had and would not
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect and would not reasonably be expected
to,
individually or in the aggregate, prevent or materially delay the consummation of the Transactions. Except for this Agreement, Parent
is not party to any contract, arrangement or other commitment that does, would or would reasonably
be expected to entitle any Person
to appoint one or more directors to the Parent Board.
 

5.4            Consents.
No Consent from any Governmental Entity is required to be obtained or made by Parent or any of its Subsidiaries in connection with the
execution, delivery and performance of this Agreement by Parent and
Merger Sub or the consummation by Parent and Merger Sub of the Transactions,
except for: (a) compliance with any applicable requirements of the HSR Act and any other applicable Regulatory Law; (b) the
filing with the SEC of
(i) the Joint Proxy Statement and the Registration Statement and (ii) such reports under Section 13(a) of
the Exchange Act, and such other compliance with the Exchange Act and the rules and regulations thereunder, as may be required
in
connection with this Agreement and the Transactions; (c) the filing of the Certificate of Merger with the Office of the Secretary
of State of the State of Delaware; (d) filings with the NYSE; (e) such filings and approvals as may be
required by any applicable
state securities or “blue sky” Laws or Takeover Laws; and (f) any such Consent that the failure to obtain or make has
not had and would not reasonably be expected to have, individually or in the aggregate, a
Parent Material Adverse Effect and would not
reasonably be expected to, individually or in the aggregate, prevent or materially delay the consummation of the Transactions.
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5.5            SEC
Documents; Financial Statements.

 
(a)            Since
the Applicable Date, Parent has filed or furnished with the SEC, on a timely basis, all forms, reports, certifications, exhibits, schedules,
statements and documents (and all amendments and supplements

thereto) required to be filed or furnished under the Securities Act or the
Exchange Act, respectively (such forms, reports, certifications, exhibits, schedules, statements and documents, collectively, the “Parent
SEC Documents”). As of
their respective dates, each of the Parent SEC Documents, as amended or supplemented, complied, or if
not yet filed or furnished, will comply as to form, in each case in all material respects, with the applicable requirements of the
Securities
Act, the Exchange Act and the Sarbanes-Oxley Act, as the case may be, and the rules and regulations of the SEC thereunder applicable
to such Parent SEC Documents. None of the Parent SEC Documents contained, when
filed or, if amended or supplemented prior to the entry
into this Agreement, as of the date of such amendment or supplement with respect to those disclosures that are amended, or if filed with
or furnished to the SEC subsequent to the
entry into this Agreement, will contain any untrue statement of a material fact or omitted
to state a material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances under
which they
were made, not misleading. As of the entry into this Agreement: (i) neither Parent nor any of its officers has received
notice from any Governmental Entity challenging or questioning the accuracy, completeness, form or manner of
filing of such certifications;
(ii)  there are no outstanding or unresolved comments received by Parent from the SEC with respect to any of the Parent SEC Documents;
and (iii)  to the knowledge of Parent, none of the Parent SEC
Documents is the subject of ongoing SEC review or investigation. None
of Parent’s Subsidiaries is required to file periodic reports with the SEC pursuant to the Exchange Act.
 

(b)            The
financial statements of Parent included (or incorporated by reference) in the Parent SEC Documents, including all notes and schedules
thereto, complied, or, in the case of Parent SEC Documents filed after
the entry into this Agreement, will comply, in each case in all
material respects, when filed or if amended or supplemented prior to the entry into this Agreement, as of the date of such amendment
or supplement, with the rules and
regulations of the SEC with respect thereto, and were, or, in the case of Parent SEC Documents
filed after the entry into this Agreement, will be, prepared in accordance with GAAP applied on a consistent basis during the periods
involved (except as may be indicated in the notes thereto or, in the case of the unaudited statements, as permitted by Rule 10-01
of Regulation S-X of the SEC) and fairly present in all material respects in accordance with applicable
requirements of GAAP (subject,
in the case of the unaudited statements, to normal year-end adjustments) the financial position of Parent and its consolidated Subsidiaries
as of their respective dates and the results of operations and the
cash flows of Parent and its consolidated Subsidiaries for the periods
presented therein (subject, in the case of unaudited statements, to normal year-end adjustments that are not material to any other adjustments
described therein,
including the notes thereto).
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(c)            Parent
has implemented and maintains disclosure controls and procedures and internal control over financial reporting (as such terms are defined
 in Rule 13a-15(e) and (f) of the Exchange Act), which are

effective (as such term is used in Rule 13a-15(b) of
the Exchange Act) in providing reasonable assurance that material information relating to Parent, including its Subsidiaries, is made
known to the chief executive officer and the chief
financial officer of Parent by others within those entities in connection with the
reports it files under the Exchange Act. Such disclosure controls and procedures are effective in providing reasonable assurance that
all information
required to be disclosed in any Parent SEC Documents is recorded, processed, summarized and reported within the time
periods specified in the rules and forms of the SEC, and further designed and maintained to provide reasonable
assurance regarding
the reliability of Parent’s financial reporting and the preparation of Parent financial statements for external purposes in accordance
with GAAP. There (i) is no significant deficiency or material weakness in the
design or operation of internal control over financial
reporting utilized by Parent or its Subsidiaries, (ii)  is not, and since the Applicable Date there has not been, to the knowledge
of Parent, any illegal act or fraud, whether or not
material, that involves management or employees who have significant roles in the
internal control of Parent or its Subsidiaries and (iii) is not, and since the Applicable Date there has not been, any “extensions
of credit” (within the
meaning of Section 402 of the Sarbanes-Oxley Act) or prohibited loans to any executive officer of Parent
(as defined in Rule 3b-7 under the Exchange Act) or director of Parent or any of its Subsidiaries.
 

5.6            Absence
of Certain Changes or Events.
 

(a)            Since
June 30, 2024, there has not been any Parent Material Adverse Effect.
 

(b)            From
June 30, 2024, through the entry into this Agreement Parent and its Subsidiaries have conducted their business in the Ordinary Course
in all material respects.
 

5.7            No
Undisclosed Material Liabilities. There are no known Liabilities of Parent or any of its Subsidiaries of any kind whatsoever, whether
accrued, contingent, absolute, determined, determinable or otherwise that would
be required to be reflected in financial statements prepared
in accordance with GAAP, other than: (a) Liabilities adequately provided for on the balance sheet of Parent dated as of June 30,
2024 (including the notes thereto) contained in
Parent’s Quarterly Report on Form  10-Q for the quarterly period ended June  30,
 2024; (b)  Liabilities incurred in the Ordinary Course subsequent to June  30, 2024; (c)  Liabilities incurred in connection
 with the Transactions;
(d) Liabilities incurred as permitted under Section 6.2(b)(x) and (e) Liabilities that
have not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect. Neither
Parent nor any
of its Subsidiaries is a party to, or has any commitment to become a party to, any joint venture, off-balance sheet partnership
or any similar contract or arrangement (including any contract relating to any transaction or relationship
between or among Parent and
any of its Subsidiaries, on the one hand, and any unconsolidated Affiliate, including any structured finance, special purpose or limited
purpose entity or Person, on the other hand) or any “off-balance sheet
arrangements” (as defined in Item 303(a) of Regulation
S-K under the Exchange Act), where the result, purpose or effect of such contract is to avoid disclosure of any material transaction
involving, or material Liabilities of, Parent or
any of its Subsidiaries, in Parent’s consolidated financial statements or the
Parent SEC Documents.
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5.8            Information
Supplied. None of the information supplied or to be supplied by Parent for inclusion or incorporation by reference in (a) the
Registration Statement shall, at the time the Registration Statement becomes

effective under the Securities Act, contain any untrue statement
of a material fact or omit to state any material fact required to be stated therein or necessary in order to make the statements therein,
in light of the circumstances under
which they are made, not misleading or (b) the Joint Proxy Statement will, at the date it is
first mailed to stockholders of the Company and to stockholders of Parent and at the time of the Company Stockholders Meeting and the
Parent
Stockholders Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated
therein or necessary in order to make the statements therein, in light of the circumstances under which they are
made, not misleading.
Subject to the accuracy of the first sentence of Section 4.8, the Joint Proxy Statement will comply as to form in all material
 respects with the provisions of the Exchange Act and the rules  and regulations
thereunder; provided, however, that
no representation is made by Parent with respect to statements made therein based on information supplied by the Company or any third
parties specifically for inclusion or incorporation by reference
therein.
 

5.9            Parent
Permits; Compliance with Applicable Law.
 

(a)            Parent
and its Subsidiaries hold and at all times since the Applicable Date have held all Permits necessary to own, lease and operate their
respective properties and assets and for the lawful conduct of their
respective businesses as they were or are now being conducted, as
applicable including all Permits relating to underground mining, surface mining, highwall mining and auger mining, processing, sale or
transporting of coal and coal
byproducts, or activities defined under the Surface Mining Control and Reclamation Act of 1977, as amended,
as “surface coal mining operations” (collectively, the “Parent Permits”), and have since the Applicable
Date paid all fees
and assessments due and payable in connection therewith, except where the failure to so hold or make such a payment
has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect. All Parent
Permits are valid and in full force and effect and no suspension, revocation, non-renewal or cancellation of any of the Parent Permits
is pending or, to the knowledge of Parent, Threatened, and Parent and its
Subsidiaries are in compliance with the terms of the Parent
Permits, except where the failure to be in full force and effect or failure to so comply has not had and would not reasonably be expected
 to have, individually or in the
aggregate, a Parent Material Adverse Effect.
 

(b)            Except
as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, neither Parent nor any
of its Subsidiaries has been notified by any Governmental Entity
since the Applicable Date that it is (i) ineligible as an entity
to receive additional mining Permits or (ii) under investigation to determine whether its eligibility to receive such Permits should
be “permit blocked.”
 

(c)            Without
limiting the generality of the foregoing, the operation of the coal mining and processing operations of Parent and its Subsidiaries and
the state of reclamation with respect to each of their Permits is
“current” or in “deferred status” with respect
to the reclamation obligations required by such Permits and otherwise are in compliance with such Permits and all applicable mining,
reclamation and other similar Laws, except where
noncompliance has not had and would not reasonably be expected to have, individually
or in the aggregate, a Parent Material Adverse Effect.
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(d)            The
businesses of Parent and its Subsidiaries are not currently being conducted, and at no time since the Applicable Date have been conducted,
in violation of any applicable Law, except for violations that have

not had and would not reasonably be expected to have, individually
or in the aggregate, a Parent Material Adverse Effect. To the knowledge of Parent, no investigation, review or order by any Governmental
Entity with respect to Parent
or any of its Subsidiaries is pending or Threatened, other than those the outcome of which has not had
and would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.
 

(e)            There
are no applications for new Permits (for the avoidance of doubt, not including amendments, renewals, extensions or other modifications
of existing Permits) of Parent and its Subsidiaries other than those
set forth in Schedule 5.9(e) of the Parent Disclosure
Letter.
 

(f)       
     Except as would not reasonably be expected to have, individually or
 in the aggregate, a Parent Material Adverse Effect, (x) Parent and its Subsidiaries and their respective Affiliates, directors,
officers and
employees are in, and at all times since the Applicable Date, have been in, compliance in all material respects with the
Fraud and Bribery Laws, and (y) none of Parent or any of its Subsidiaries nor, to the knowledge of Parent, any of
their respective
Affiliates, directors, officers, employees, agents or other Representatives acting on behalf of Parent or any Subsidiary have directly
or indirectly, in each case, in violation of the Fraud and Bribery Laws: (i) used any
corporate funds for unlawful contributions,
gifts, entertainment or other unlawful expenses relating to political activity, (ii) offered, promised, paid or delivered any fee,
commission or other sum of money or item of value, however
characterized, to any finder, agent or other party acting on behalf of or
under the auspices of a governmental or political employee or official or governmental or political entity, political agency, department,
enterprise or instrumentality,
in the United States or any other country, (iii) made any payment to any customer or supplier, or
to any officer, director, partner, employee or agent of any such customer or supplier, for the unlawful sharing of fees to any such customer
or supplier or any such officer, director, partner, employee or agent for the unlawful rebating of charges, (iv)  engaged in any
other unlawful reciprocal practice, or made any other unlawful payment or given any other unlawful
consideration to any such customer
or supplier or any such officer, director, partner, employee or agent or (v) taken any action or made any omission in violation
of any applicable Law governing imports into or exports from the United
States or any foreign country, or relating to economic sanctions
or embargoes, corrupt practices, money laundering, or compliance with unsanctioned foreign boycotts.
 

5.10            Compensation;
Benefits.
 

(a)            True,
correct and complete copies of each of the material Parent Plans (or, in the case of any Parent Plan not in writing, a written description
of the material terms thereof) and related contracts, instruments or
agreements, including administrative service agreements and group
insurance contracts, trust documents, and most recently received Internal Revenue Service favorable determination letter or opinion letter,
as applicable, have been
furnished or made available to the Company or its Representatives, along with the most recent report filed on
Form 5500 and summary plan description and any summary of material modifications required under ERISA with respect to
each Parent
Plan, and all material correspondence to or from any Governmental Entity, including with respect to any audit of or proceeding involving
such plan or alleged noncompliance of such plan with applicable Laws.
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(b)            Each
Parent Plan has been maintained in compliance with all applicable Laws, including ERISA and the Code, except where the failure to so
comply has not had and would not reasonably be expected to have,

individually or in the aggregate, a Parent Material Adverse Effect.
 

(c)            There
are no actions, suits or claims pending (other than routine claims for benefits) or, to the knowledge of Parent, Threatened against,
Parent or any of its Subsidiaries, or any fiduciary of any of the Parent
Plans, with respect to any Parent Plan, and there are no Proceedings
by a Governmental Entity with respect to any of the Parent Plans, except for such actions, suits, claims or Proceedings that have not
had and would not reasonably be
expected to have, individually or in the aggregate, a Parent Material Adverse Effect.
 

(d)            All
material contributions required to be made by Parent to the Parent Plans pursuant to their terms have been timely made.
 

(e)            There
are no material unfunded benefit obligations that have not been properly accrued for in Parent’s financial statements, and all
material contributions or other amounts payable by Parent or any of its
Subsidiaries with respect to each Parent Plan in respect of current
or prior plan years have been paid or accrued in accordance with GAAP.
 

(f)      
      Each ERISA Plan of Parent and its Subsidiaries that is intended
to be qualified under Section 401(a) of the Code has been determined by the Internal Revenue Service to be qualified under
Section 401(a) of the
Code and, to the knowledge of Parent, nothing has occurred that would reasonably be expected to adversely
affect the qualification or tax exemption of any such Parent Plan. With respect to any ERISA Plan, neither Parent nor any of its
Subsidiaries
has engaged in a transaction in connection with which Parent or any of its Subsidiaries reasonably could be subject to either a civil
penalty assessed pursuant to Section 409 or 502(i) of ERISA or a Tax or penalty imposed
pursuant to Section 4975 or 4976
of the Code in a material amount.
 

(g)            None
of Parent or any member of its Aggregated Group contributes to or has, during the last six years, had an obligation to contribute to,
and no Parent Plan is, (i) a defined benefit pension plan subject to
Section 302 or Title IV of ERISA or Section 412 of
the Code, (ii) a multiemployer plan within the meaning of Section 3(37) of ERISA, (iii) a “multiple employer plan”
as defined in Section 413(c) of the Code, or (iv) a “multiple
employer welfare arrangement” within the meaning
of Section 3(40) of ERISA.
 

(h)            Except
as required by applicable Law, no Parent Plan provides retiree or post-employment medical, disability, life insurance or other welfare
benefits to any Person, and none of Parent or any of its Subsidiaries
has any obligation to provide such benefits.
 

(i)       
     Neither the execution and delivery of this Agreement nor the consummation
of the Transactions would, either alone or in combination with another event, (i) entitle any Parent Employee to severance pay or
benefits or to any increase in severance pay or benefits, (ii) accelerate the time of payment or vesting, or increase the amount
of or the funding of any compensation or benefits due to any such Parent Employee, (iii) directly or indirectly
cause Parent to
transfer or set aside any material amount of assets to fund any material benefits under any Parent Plan, (iv) limit or restrict
the right to materially amend, terminate or transfer the assets of any Parent Plan on or following
the Effective Time or (v) result
in any “excess parachute payment” within the meaning of Section 280G of the Code.
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(j)     
       Neither Parent nor any Subsidiary has any obligation to
provide, and no Parent Plan or other agreement provides any individual with the right to, a gross up, indemnification, reimbursement
or other payment for

any excise or additional Taxes, interest or penalties incurred pursuant to Section 409A or Section 4999
of the Code or due to the failure of any payment to be deductible under Section 280G of the Code.
 

(k)            No
Parent Plan is maintained outside the jurisdiction of the United States or covers any Parent Employees who reside or work outside of
the United States.
 

5.11            Labor
Matters.
 

(a)            Except
as set forth on Schedule 5.11(a) to the Parent Disclosure Letter, from January 1, 2020 to the present, neither Parent
nor any of its Subsidiaries has been a party to any collective bargaining agreement or
other agreement with any labor union. As of the
entry into this Agreement, to the knowledge of Parent, there is no pending union representation petition involving employees of Parent
or any of its Subsidiaries, and there are no
activities or Proceedings by any labor organization (or representative thereof) or employee
group (or representative thereof) to organize any such employees.
 

(b)            From
January 1, 2020 to the present, there has been no unfair labor practice, charge or grievance arising out of any effort to organize
employees of Parent or any of its Subsidiaries, a collective bargaining
agreement, or other agreement with any labor union, nor has there
been any other material labor-related grievance Proceeding against Parent or any of its Subsidiaries pending, or, to the knowledge of
Parent, Threatened, other than such
matters that would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect.
 

(c)            From
January 1, 2020 to the present, there has been no employee strike, or labor-related dispute, slowdown, work stoppage or lockout,
pending, or, to the knowledge of Parent, Threatened, against or involving
Parent or any of its Subsidiaries, other than such matters
that would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect.
 

(d)            Parent
and its Subsidiaries are, and since January 1, 2020 have been, in compliance in all material respects with all applicable Laws respecting
employment and employment practices, and there have been and
currently are no Proceedings pending or, to the knowledge of Parent, Threatened
against Parent or any of its Subsidiaries, by or on behalf of any applicant for employment, any current or former employee or any class
of the foregoing,
relating to any of the foregoing applicable Laws, or alleging breach of any express or implied contract of employment,
wrongful termination of employment, or alleging any other discriminatory, wrongful or tortious conduct in
connection with the employment
relationship, other than such matters described in this sentence that would not reasonably be expected to have, individually or in the
aggregate, a Parent Material Adverse Effect. Since January 1, 2020,
neither Parent nor any of its Subsidiaries has received any
written notice of the intent of the Equal Employment Opportunity Commission, the National Labor Relations Board, the Department of Labor
or any other Governmental Entity
responsible for the enforcement of labor or employment Laws to conduct an audit, investigation, or any
other Proceeding with respect to Parent or any of its Subsidiaries which would reasonably be expected to have, individually or in
the
aggregate, a Parent Material Adverse Effect.
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5.12            Taxes.

 
(a)            Except
as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect:

 
(i)            (A) all
Tax Returns required to be filed (taking into account valid extensions of time for filing) by Parent or any of its Subsidiaries have
been filed with the appropriate Taxing Authority, and all such

filed Tax Returns are complete and accurate in all respects and (B) all
Taxes that are due and payable by Parent or any of its Subsidiaries (other than Taxes being contested in good faith by appropriate Proceedings
or for which
adequate reserves have been established in accordance with GAAP in the financial statements included in the Parent SEC Documents)
have been paid in full;

 
(ii)           there
is not in force any waiver or agreement for any extension of time for the assessment or payment of any Tax by Parent or any of its Subsidiaries;

 
(iii)          (A) there
is no outstanding claim, assessment or deficiency against Parent or any of its Subsidiaries for any amount of Taxes that has been asserted
or Threatened in writing by any Governmental Entity

and (B) there are no disputes, audits, examinations, investigations or Proceedings
pending or, to the knowledge of Parent, Threatened in writing regarding any Taxes or Tax Returns of Parent or any of its Subsidiaries;
 

(iv)          (A) neither
Parent nor any of its Subsidiaries is a party to any Tax allocation, sharing or indemnity contract or arrangement (not including, for
the avoidance of doubt, (I) an agreement or arrangement
solely between or among Parent or any of its Subsidiaries, or (II) any
customary Tax sharing or indemnification provisions contained in any commercial agreement entered into in the Ordinary Course and not
primarily relating
to Tax (e.g., leases, credit agreements or other commercial agreements)) and (B) neither Parent nor any of its
Subsidiaries has (x) been a member of an affiliated group filing a consolidated U.S. federal income Tax Return
(other than a group
the common parent of which is or was Parent or any of its Subsidiaries) or (y) any Liability for Taxes of any Person (other than
Parent or any of its Subsidiaries) under Treasury Regulations § 1.1502-6 (or
any similar provision of state, local or foreign Law)
or as a transferee or successor;

 
(v)           in
the past six years, no written claim has been made by any Taxing Authority in a jurisdiction where Parent or any of its Subsidiaries
does not currently file a Tax Return that it is or may be subject to

any Tax, or required to file Tax Returns, in such jurisdiction;
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(vi)          there
are no Encumbrances for Taxes on any of the assets of Parent or any of its Subsidiaries, except for Permitted Encumbrances;

 
(vii)         neither
Parent nor any of its Subsidiaries has participated in a “listed transaction,” as defined in Treasury Regulations §
1.6011-4(b)(2); and

 
(viii)        neither
Parent nor any of its Subsidiaries has constituted a “distributing corporation” or a “controlled corporation”
in a distribution of stock intended to qualify for tax-free treatment under Section 355

of the Code in the two years prior to the
entry into this Agreement.
 

(b)            Neither
Parent nor any of its Subsidiaries is aware of the existence of any fact, or has taken or agreed to take any action, that would reasonably
be expected to prevent or impede the Merger from qualifying as a
“reorganization” within the meaning of Section 368(a) of
the Code.
 

5.13            Litigation.
 Except for such matters as have not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect and would not reasonably be expected to,
individually or in the aggregate, prevent or materially delay the consummation
of the Transactions, as of the entry into this Agreement, there is no (a) Proceeding pending, or, to the knowledge of Parent, Threatened
against Parent or any
of its Subsidiaries or any of their respective properties, rights or assets or (b) judgment, decree, injunction,
ruling, order, writ, stipulation, determination or award of any Governmental Entity or arbitrator outstanding against Parent or
any of
its Subsidiaries. As of the entry into this Agreement, there is no Proceeding pending or, to the knowledge of Parent, Threatened, seeking
to prevent or delay the consummation of the Transactions.
 

5.14            Intellectual
Property.
 

(a)            Parent
and its Subsidiaries own or have the right to use all Intellectual Property used in or necessary for the operation of the businesses
of each of Parent and its Subsidiaries as presently conducted (collectively,
the “Parent Intellectual Property”) free
and clear of all Encumbrances, except for Permitted Encumbrances, except where the failure to own or have the right to use such properties
has not had and would not reasonably be expected to
have, individually or in the aggregate, a Parent Material Adverse Effect. To the
knowledge of Parent, except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse
Effect, all of the registrations, issuances and applications included in the Parent Intellectual Property are in full force and
effect and have not expired or been cancelled, abandoned or otherwise terminated, and payment of all renewal
and maintenance fees and
expenses due as of the Closing Date have been made.
 

(b)            To
the knowledge of Parent, the operation of the business of each of Parent and its Subsidiaries as presently conducted does not infringe,
misappropriate or otherwise violate any Intellectual Property of any other
Person, except for such matters that have not had and would
not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect. Neither Parent nor any of its
Subsidiaries has received any written
claim or notice during the three-year period prior to the entry into this Agreement that Parent
or any of its Subsidiaries have infringed upon, misappropriated or otherwise violated the Intellectual Property of any other Person,
except for
such matters that have not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect.
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(c)            Parent
and its Subsidiaries have taken reasonable measures consistent with prudent industry practices to protect the Intellectual Property of
each of Parent and its Subsidiaries, except where failure to do so has

not had and would not reasonably be expected to have, individually
or in the aggregate, a Parent Material Adverse Effect.
 

(d)            Except
as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect, the
 IT Assets owned, used, or held for use by Parent or any of its
Subsidiaries (i) are sufficient for the current needs of the businesses
of Parent and its Subsidiaries; and (ii) to the knowledge of Parent, as of the entry into this Agreement, are free from any malicious
code.
 

(e)            Except
as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect (i) Parent
and each of its Subsidiaries have used commercially reasonable
measures to ensure the confidentiality, privacy and security of personal
information collected or held for use by Parent or its Subsidiaries during the three-year period prior to the entry into this Agreement;
and (ii) to the knowledge of
Parent, there has been no unauthorized access to or unauthorized use of any IT Assets, personal information
or Intellectual Property owned or held for use by Parent or its Subsidiaries.
 

5.15            Real
Property. Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect, (a) Parent and its Subsidiaries have defensible title to all real
property owned by Parent or any of its Subsidiaries
(collectively, the “Parent Owned Real Property”) and valid leasehold estates in all real property leased, subleased,
 licensed or otherwise occupied (whether as tenant, subtenant,
licensee or pursuant to any other occupancy arrangements) by Parent or
any Subsidiary of Parent (collectively, including the improvements, fixtures and structures located thereon, the “Parent Leased
Real Property” and, together with
the Parent Owned Real Property, the “Parent Real Property”), free and
clear of all Encumbrances, except Permitted Encumbrances, (b) Parent and its Subsidiaries have defensible title to all Mining Rights
included in the Parent Owned
Real Property, free and clear of all Encumbrances, except Permitted Encumbrances, (c) each agreement
under which Parent or any Subsidiary of Parent is the landlord, sublandlord, licensor, tenant, subtenant, licensee or occupant with
respect
to the Parent Leased Real Property (each, a “Parent Real Property Lease”) to the knowledge of Parent is in full force
and effect and is valid and enforceable against the parties thereto in accordance with its terms, subject, as to
enforceability, to Creditors’
Rights, and neither Parent nor any of its Subsidiaries, or to the knowledge of Parent, any other party thereto, has received notice of
any violation, breach or default under any Parent Real Property Lease, and
(d)  there does not exist any pending or, to the knowledge
 of Parent, Threatened, condemnation or eminent domain Proceedings that affect any Parent Real Property, subject, in each of clauses (a)  through
 (d)  above, to adverse
proceedings in the Ordinary Course. Parent has not granted any third party any license, possessory or occupancy
right or other similar right in any Parent Real Property other than Permitted Encumbrances, except as has not had and
would not reasonably
be expected to have, individually or in the aggregate, a Parent Material Adverse Effect. Except as has not had, and would not reasonably
be expected to have, individually or in the aggregate, a Parent Material
Adverse Effect, the Parent Real Property constitutes all of
 the real estate, land, buildings, structures and fixtures located thereon and all easements, rights of way, options, coal, mineral, mining,
water, surface and other rights and
interests appurtenant thereto used in and necessary for the operation in all material respects of
the respective businesses of Parent and its Subsidiaries as currently conducted.
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5.16         Mining;
Financial Assurances.
 

(a)           Except
as would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect: (i) Parent and
its Affiliates have, in the amounts and forms required, obtained or provided
or posted all Financial Assurances as are (A) required
under any applicable Permit of Parent and its Subsidiaries, Mining and Mining Safety Laws or Environmental Laws in connection with Parent
and its Subsidiaries’ business for
Reclamation and Mine Closure, including for land, water or other natural resources at any Parent
Real Property, or otherwise or (B) otherwise required or maintained in connection with Parent or its Subsidiaries business (collectively,
the “Parent Financial Assurances”); (ii) the consummation by Parent of the Transactions will not (with or without
notice or lapse of time, or both) violate, conflict with or result in the breach or termination of, or otherwise give any
other Person
the right to terminate, or constitute a default, event of default or an event that would constitute a default or event of default under
the terms of, any Parent Financial Assurance; and (iii) each of Parent and its Subsidiaries is
in compliance with all Financial
Assurances posted by each of Parent and its Subsidiaries in connection with its respective obligations.
 

(b)           Except
as would not reasonably be expected to be, individually or in the aggregate, material to Parent and its Subsidiaries, taken as a whole,
the Liability for asset retirement obligations recorded on the balance
sheet of Parent dated as of June 30, 2024 has been properly
accrued in accordance with the requirements of FASB 410 and the projected cash flows used to calculate such Liability are equal to or
in excess of the amounts Parent expects
to expend to satisfy such obligations, determined on the basis of Parent and its Affiliates’
actual historic Reclamation and Mine Closure costs and currently planned mine life and escalated for inflation, in accordance with FASB
410 and
applicable Law.
 

5.17         Environmental
Matters. Except as disclosed on Schedule 5.17 of the Parent Disclosure Letter and for those matters that have not had and
would not reasonably be expected to have, individually or in the aggregate, a
Parent Material Adverse Effect:
 

(a)           Parent
and its Subsidiaries and their respective operations and assets are and during the relevant statute of limitations period have been in
compliance with Environmental Laws;
 

(b)           Parent
and its Subsidiaries have obtained and are and for the three years prior to the entry into this Agreement have been in compliance with
all Environmental Permits, and all Environmental Permits are valid
and in good standing;
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(c)           Parent
and its Subsidiaries are not subject to any pending or, to Parent’s knowledge, Threatened Proceedings under Environmental Laws;

 
(d)           there
is no pending modification, renewal or application for any Environmental Permit relating to the business or activities of Parent as currently
conducted with respect to which Parent or any of its Affiliates

has received a written communication or otherwise has knowledge that
it will not be granted on a timely basis;
 

(e)           to
Parent’s knowledge, (i) there have been no Releases or Threatened Releases of Hazardous Materials at any property currently
or formerly owned, operated, leased or otherwise used by Parent or any of its
Subsidiaries, or at or from any offsite location where
Hazardous Materials from Parent’s or its Subsidiaries’ operations have been sent for treatment, disposal, storage or handling,
and (ii) neither Parent nor any of its Subsidiaries have
generated, used, treated, stored, disposed of (including by granting any
license or abandonment) or arranged for the disposal of, transported, handled, manufactured, or exposed any Person to, any Hazardous
Materials, which in the case
of clause (i) or (ii), has resulted or would be reasonably likely to result in Liability to Parent
or any of its Subsidiaries (or any predecessor thereof) under Environmental Law;
 

(f)            Parent
and its Subsidiaries are not subject to any outstanding Encumbrances or Proceedings by any Governmental Entity or any Person respecting
(i) Environmental Laws, (ii) Remedial Actions or (iii) any
Environmental Claims and, to the knowledge of Parent, no such
Environmental Claims are Threatened. As of the entry into this Agreement, neither Parent nor any of its Subsidiaries has received any
written notice or communication
from any Person asserting a Liability or obligation under any Environmental Laws with respect to the
investigation, remediation, removal, or monitoring of the Release of any Hazardous Materials at or from any property currently or
formerly
owned, operated, leased or otherwise used by Parent, or at or from any offsite location where Hazardous Materials from Parent’s
or its Subsidiaries’ operations have been sent for treatment, disposal, storage or handling;
 

(g)           none
of Parent or any of its Subsidiaries is involved in any remediation, reclamation or other environmental operations outside the Ordinary
Course;
 

(h)           Parent
and its Subsidiaries have completed all mine reclamation, decommissioning and rehabilitation required by any Governmental Entity and
applicable Law;
 

(i)            no
Encumbrance pursuant to any Environmental Law has been imposed on any of the Parent Real Property, and no Financial Assurance obligation
for mine reclamation or otherwise required by Environmental
Law is unsatisfied;
 

(j)            as
of the entry into this Agreement, there have been no environmental investigations, studies, audits, or other analyses conducted during
the past three years by or on behalf of, or that are in the possession of,
Parent or its Subsidiaries addressing potentially material
environmental matters with respect to any property owned, operated or otherwise used by any of them that have not been delivered or otherwise
made available to the Company
prior to the entry into this Agreement; and
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(k)           Parent
 and its Subsidiaries have not assumed, undertaken, become subject to or provided an indemnity with respect to any Liability of any other
 Person relating to any Environmental Law or Hazardous

Materials.
 

5.18         Material
Contracts.
 

(a)           Schedule
5.18(a) of the Parent Disclosure Letter, together with the lists of exhibits contained in the Parent SEC Documents, sets forth
a true and complete list (but excluding any Parent Plan), as of the entry into
this Agreement, of the following contracts to which Parent
or any of its Subsidiaries is a party:
 

(i)            each
“material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K under the Exchange Act);
 

(ii)           each
agreement or Organizational Document of Parent or any of its Subsidiaries that would, on or after the Closing Date, prohibit or restrict
the ability of Parent or any of its Subsidiaries (including the
Surviving Corporation and its Subsidiaries) to declare and pay dividends
or distributions with respect to their capital stock, pay any Indebtedness for borrowed money, obligations or Liabilities from time to
time owed to Parent
or any of its Subsidiaries (including the Surviving Corporation and its Subsidiaries), make loans or advances to
Parent or any of its Subsidiaries (including the Surviving Corporation and its Subsidiaries);

 
(iii)          each
contract that contains covenants that limit the ability of Parent or any of its Affiliates to compete in any business or with any person
or in any geographic area or distribution or sales channel, or to

sell, supply or distribute any service or product, in each case, that
could reasonably be expected to be material to the business of Parent and its Subsidiaries, taken as a whole;
 

(iv)          each
contract that (A) provides for material exclusive rights for the benefit of any third party, (B) grants “most favored
nation” status to any third party or (C) requires Parent or any of its Affiliates to
provide any minimum level of service,
in each case which (1) are, or in a manner which is, material to Parent and its Subsidiaries taken as a whole and (2) may not
be terminated (including such restrictive provisions) by Parent
or its Subsidiaries on less than 90 days’ notice without payment
by Parent or any of its Subsidiaries of any material penalty;

 
(v)           each
contract with a remaining term of more than one year from the date hereof that could require Parent or any of its Affiliates to purchase
all (or a specified portion of) its total requirements of any

product or service from a third party or that contains “take or pay”
 provisions and which (A)  is expected to involve the payment of an amount in excess of $25 million in the aggregate during the fiscal
 year ending
December 31, 2024 or any future fiscal year and (B) may not be terminated (including such restrictive provisions)
by Parent or its Subsidiaries on less than 90 days’ notice without payment by Parent or any of its Subsidiaries
of any material
penalty;
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(vi)          each
agreement evidencing any Indebtedness for borrowed money having an outstanding principal amount or outstanding commitments in excess
of $25 million;

 
(vii)         any
coal supply agreement or purchase order or commitment to sell or offer to sell coal, (A) with a remaining term of more than three
years from the later of the commencement of the term of the

agreement and the date hereof (or, if the contract is entered into after
the date of this Agreement, three years from the later of the commencement of the term of the agreement and the date the contract is
entered into), (B) under
which the aggregate amounts to be paid by Parent and its Subsidiaries over the remaining term of such agreement,
order or commitment would reasonably be expected to exceed $100 million or (C) under which the aggregate
amounts to be received
by Parent and its Subsidiaries over the remaining term of such agreement, order or commitment would reasonably be expected to exceed
$100 million;

 
(viii)        that
is a contractual royalty, production payment, net profits, earn-out or similar contract on a material property of such Party that has
a value or expected value in excess of $5 million from the date

hereof, excluding, however, any of the foregoing payable pursuant to
any instrument with respect to Parent Real Property;
 

(ix)           each
contract relating to the disposition or acquisition by Parent or any of its Subsidiaries of any material business or any material amount
of assets (other than in the Ordinary Course) with obligations
remaining to be performed or Liabilities continuing after the entry into
this Agreement;

 
(x)            each
 contract involving any exchange traded, over-the-counter or other swap, cap, floor, collar, futures contract, forward contract, option
 or any other derivative financial instrument or contract

including commodities, in each case, with a notional amount exceeding $100 million
and a term of at least three years from the entry into the instrument or contract, in each case, other than contracts for the purchase
and sale of
coal, diesel fuel and ANFO (ammonium nitrate and fuel oil) and contracts entered into as a hedging activity in the Ordinary
Course consistent with Parent’s past practice and internal policy guidelines;

 
(xi)           any
joint venture, partnership or similar organizational contract involving a sharing of profits or losses by Parent or any of its Subsidiaries
(or any contract, agreement or understanding involving any

joint venture partner or any of its affiliates that relates to the applicable
joint venture or the assets thereof) other than any contract entered into in the Ordinary Course which would not reasonably be expected
to be material to
Parent and its Subsidiaries, taken as a whole; and

 
(xii)          any
contract to which Parent or any of its Subsidiaries is party granting to any Person an option, right of first offer or right of first
refusal to purchase or acquire any assets of Parent or any of its

Subsidiaries (other than any purchase option for additional coal volumes
or any contract entered into in the Ordinary Course which would not reasonably be expected to be material to Parent and its Subsidiaries,
taken as a
whole).
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(b)           Collectively,
the contracts set forth in Section 5.18(a), whether or not set forth in the Parent Disclosure Letter, are referred to in
this Agreement as the “Parent Contracts.” A complete and correct copy of each of

the Parent Contracts has been made
available to the Company (provided that order forms, purchase orders and statements of work, in each case, that do not contain any restrictive
covenants or other material terms, need not be made
available pursuant to this sentence, but shall nonetheless constitute Parent Contracts).
Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect,
each Parent
Contract is legal, valid, binding and enforceable in accordance with its terms on Parent and each of its Subsidiaries that
is a party thereto and, to the knowledge of Parent, each other party thereto, and is in full force and effect, subject,
as to enforceability,
to Creditors’ Rights. Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect, neither Parent nor any of its Subsidiaries is in breach or
default under any Parent Contract nor, to the knowledge
of Parent, is any other party to any such Parent Contract in breach or default thereunder, and no event has occurred that with the lapse
of time or the giving of notice or both would
constitute a default thereunder by Parent or its Subsidiaries, or, to the knowledge of
Parent, any other party thereto. As of the entry into this Agreement, there are no disputes pending or, to the knowledge of Parent, Threatened
with
respect to any Parent Contract and neither Parent nor any of its Subsidiaries has received any notice of the intention of any other
party to any Parent Contract to terminate for default, convenience or otherwise any Parent Contract, nor to
the knowledge of Parent,
is any such party threatening to do so, in each case except as has not had or would not reasonably be expected to have, individually
or in the aggregate, a Parent Material Adverse Effect.
 

5.19          Insurance.
Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse Effect,
each of the material insurance policies held by Parent or any of its
Subsidiaries as of the entry into this Agreement (collectively,
 the “Material Parent Insurance Policies”) is in full force and effect on the date of this Agreement. The Material
Parent Insurance Policies are with reputable insurance
carriers, provide full and adequate coverage for all normal risks incident to
the business of Parent and its Subsidiaries and their respective properties and assets, and are in breadth of coverage and amount at
least equivalent to that
carried by Persons engaged in similar businesses and subject to the same or similar perils or hazards, except,
in each case, as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material
Adverse
Effect. Except as has not had and would not reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse
Effect, all premiums payable under the Material Parent Insurance Policies prior to the
entry into this Agreement have been duly paid
to date, and neither Parent nor any of its Subsidiaries has taken any action or failed to take any action that (including with respect
to the Transactions), with notice or lapse of time or both,
would constitute a breach or default, or permit a termination of any of the
Material Parent Insurance Policies. Except as has not had and would not reasonably be expected to have, individually or in the aggregate,
a Parent Material
Adverse Effect, as of the entry into this Agreement, no written notice of cancellation or termination has been received
with respect to any Material Parent Insurance Policy. As of the entry into this Agreement, Parent does not have any
claims that are pending
with insurers and (A) are reasonably expected to result in an insurance recovery of more than $5 million in the aggregate, or (B) have
been denied or disputed by the underwriters or issuers of such insurance
policy.
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5.20         Opinion
of Financial Advisor. The Parent Board has received the opinion of Moelis & Company LLC, dated as of the date of this Agreement,
to the effect that, based upon and subject to the limitations, qualifications

and assumptions and other matters set forth in such opinion,
as of the date of the opinion, the Exchange Ratio is fair, from a financial point of view, to Parent. A copy of such opinion will be
provided (on a confidential basis and solely
for informational purposes) by Parent to the Company promptly following the execution of
this Agreement (it being agreed that such opinion is for the benefit of the Parent Board and may not be relied upon by the Company or
any
other Person).
 

5.21         Brokers.
Except for the fees and expenses payable to Moelis & Company LLC, no broker, investment banker, financial advisor or other Person
is entitled to any broker’s, finder’s, financial advisor’s or other similar fee
or commission in connection with the
Transactions based upon arrangements made by or on behalf of Parent or any of its Subsidiaries. Parent has furnished to the Company true,
complete and correct copies of all agreements between
Parent and Moelis & Company LLC pursuant to which Moelis & Company
LLC is entitled to a fee as a result of the Transactions.
 

5.22         Related
Party Transactions. Except as disclosed in the Parent SEC Documents or as set forth in Schedule 5.22 of the Parent Disclosure
Letter, neither Parent nor any of its Subsidiaries are party to any transaction or
arrangement under which any (a) present or former
executive officer or director of Parent or any of its Subsidiaries, (b) beneficial owner (within the meaning of Section 13(d) of
the Exchange Act) of 5% or more of any class of equity
of Parent or (c) Affiliate, “associate” or member of the “immediate
family” (as such terms are respectively defined in Rules 12b-2 and 16a-1 of the Exchange Act) of any of the foregoing is a
party to any actual or proposed loan, lease or
other contract with or binding upon Parent or any of its Subsidiaries or owns or has any
 interest in any of their respective properties or assets, in each case as would be required to be disclosed by Parent pursuant to Item
404 of
Regulation S-K promulgated under the Exchange Act.
 

5.23         Ownership
of Company Common Stock. Neither Parent nor any of its Subsidiaries own any shares of Company Common Stock (or other securities convertible
 into, exchangeable for or exercisable for shares of
Company Common Stock), or any rights to acquire, directly or indirectly, any shares
of Company Common Stock, except pursuant to this Agreement.
 

5.24         Merger
Sub Business Conduct. Merger Sub was incorporated on August 16, 2024. Since its inception, Merger Sub has not, and prior to
the Effective Time will not have, engaged in any activity, other than such actions in
connection with (a) its organization and (b) the
preparation, negotiation and execution of this Agreement and the Transactions. Merger Sub has no operations, has not generated any revenues
and has no assets or Liabilities other than
those incurred in connection with the foregoing and in association with the Merger as provided
in this Agreement.
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5.25         No
Additional Representations.

 
(a)           Parent
acknowledges that it is relying on its own investigation, examination and valuation of the Transactions. Parent has made all inspections
and investigations of the Company deemed necessary or desirable

by Parent. Except for the representations and warranties made in this
Article V, neither Parent nor any other Person makes any express or implied representation or warranty with respect to Parent
or its Subsidiaries or their respective
businesses, operations, assets, Liabilities or conditions (financial or otherwise) in connection
with this Agreement or the Transactions, and Parent expressly disclaims any such other representations or warranties. In particular,
without
limiting the foregoing disclaimer, neither Parent nor any other Person makes or has made any representation or warranty to the
Company or any of its Affiliates or Representatives with respect to (i) any financial projection, forecast,
estimate, budget or
prospect information relating to Parent or any of its Subsidiaries or their respective businesses; or (ii) except for the representations
and warranties made by Parent in this Article V, any oral or written information
presented to the Company or any of its Affiliates
or Representatives in the course of their due diligence investigation of Parent, the negotiation of this Agreement or in the course of
the Transactions. Notwithstanding the foregoing,
nothing in this Section 5.25 shall limit the Company’s remedies with
respect to actual fraud (as defined under Delaware law) to the extent arising from the express representations and warranties made by
Parent in this Article V.
 

(b)           Notwithstanding
anything contained in this Agreement to the contrary, Parent acknowledges and agrees that none of the Company or any other Person has
made or is making any representations or warranties
relating to the Company or its Subsidiaries whatsoever, express or implied, beyond
those expressly given by the Company in Article IV, including any implied representation or warranty as to the accuracy or
completeness of any
information regarding the Company furnished or made available to Parent or any of its Representatives and that Parent
and Merger Sub have not relied on any such other representation or warranty not set forth in this Agreement.
Without limiting the generality
of the foregoing, Parent acknowledges that no representations or warranties are made with respect to any projections, forecasts, estimates,
budgets or prospect information that may have been made
available to Parent or any of its Representatives (including in certain “data
rooms,” “virtual data rooms,” management presentations or in any other form in expectation of, or in connection with,
the Merger or the other Transactions).
 

ARTICLE VI
COVENANTS AND AGREEMENTS

 
6.1           Conduct
of the Company Business Pending the Merger.

 
(a)           Except
(i) as set forth on Schedule 6.1(a) of the Company Disclosure Letter, (ii) as expressly permitted or required by
this Agreement, (iii) as may be required by applicable Law, (iv) for any commercially

reasonable actions in response to an
emergency condition that presents, or is reasonably likely to present, a significant risk of imminent harm to human health, any material
property or asset or the environment; provided that the
Company shall, to the extent reasonably practicable under the circumstances,
consult with Parent and take into account its views prior to taking any such actions pursuant to this clause (iv), and in any event,
as promptly as reasonably
practicable, inform Parent in writing of such condition and any such actions taken pursuant to this clause
 (iv), or (v)  otherwise consented to by Parent in advance in writing (which consent shall not be unreasonably withheld,
conditioned
or delayed), the Company covenants and agrees that, until the earlier of the Effective Time and the termination of this Agreement pursuant
 to Article VIII, it shall, and shall cause each of its Subsidiaries to, use its
reasonable best efforts to conduct its businesses
in the Ordinary Course, including by using its reasonable best efforts to preserve substantially intact its present business organization,
goodwill and assets, to keep available the services of
its current officers and employees and preserve its existing relationships and
goodwill with Governmental Entities and its key employees, customers, suppliers, licensors, licensees, distributors, lessors, joint venture
partners and others
having significant business dealings with it.
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(b)           Except
(i) as set forth on Schedule 6.1(b) of the Company Disclosure Letter, (ii) as expressly permitted or required by
this Agreement or the Company’s capital budget (the “Company Budget”), a correct and

complete copy of which
has been made available to Parent and is set forth on Schedule 6.1(b) of the Company Disclosure Letter, (iii) as may
be required by applicable Law, or (iv) otherwise consented to by Parent in advance in writing
(which consent shall not be unreasonably
withheld, conditioned or delayed), until the earlier of the Effective Time and the termination of this Agreement pursuant to Article VIII,
 the Company shall not, and shall not permit its
Subsidiaries to:
 

(i)            (A) declare,
set aside or pay any dividends on, or make any other distribution in respect of any outstanding capital stock of, or other equity interests
 in, the Company or its Subsidiaries, except for
dividends and distributions by a direct or indirect wholly owned Subsidiary of the Company
to the Company or another direct or indirect wholly owned Subsidiary of the Company, or dividends on the Company Common
Stock in an amount
not to exceed the amount set forth on Schedule 6.1(b) of the Company Disclosure Letter; (B) split, combine or reclassify
any capital stock of, or other equity interests in, or issue or authorize or propose the
issuance of any other securities in respect
of, in lieu of or in substitution for equity interests in the Company or any of its Subsidiaries; or (C) purchase, redeem or otherwise
acquire, or offer to purchase, redeem or otherwise
acquire, any capital stock of, or other equity interests in, the Company or any Subsidiary
of the Company, except as required to satisfy any applicable Tax withholding in respect of the vesting, exercise or settlement of any
Company Equity Awards outstanding as of the entry into this Agreement or granted after execution of this Agreement without violation
of this Agreement, in accordance with the terms of the Company Equity Plan and
applicable award agreements;

 
(ii)           offer,
issue, deliver, grant or sell, or authorize or propose to offer, issue, deliver, grant or sell, any capital stock of, or other equity
interests in, the Company or any of its Subsidiaries or joint ventures or

any securities convertible into, or any rights, warrants or
options to acquire, any such capital stock or equity interests, other than: (A)  the issuance or delivery of Company Common Stock
upon the vesting, settlement or
exercise of or lapse of any restrictions on any Company Equity Awards outstanding as of the entry into
 this Agreement or granted after the entry into this Agreement without violation of this Agreement, in each case in
accordance with the
terms of such Company Equity Awards; (B) issuances by a wholly owned Subsidiary of the Company of such Subsidiary’s capital
stock or other equity interests to the Company or any other wholly owned
Subsidiary of the Company; and (C) shares of capital stock
issued as a dividend made in accordance with Section 6.1(b)(i);
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(iii)          amend
or propose to amend the Company’s or any of its Subsidiaries’ Organizational Documents (other than immaterial amendments
to the Organizational Documents of the Company’s Subsidiaries);

 
(iv)          other
than any Company Permitted Acquisitions that do not involve consideration valued in excess of $25 million individually or $50 million
in the aggregate (in each case, subject to Section 6.4),

acquire or agree to acquire (including by merging or consolidating
with, purchasing any equity interest in or any assets of, exchanging, licensing, or by any other manner), any business, assets or properties
of any corporation,
partnership, association or other business organization or division thereof;

 
(v)           sell,
 lease, transfer, farmout, license, Encumber (other than Permitted Encumbrances), discontinue or otherwise dispose of (including through
a joint venture) (x) any portion of its assets, rights or

properties; other than (A)  sales, leases or dispositions in an arm’s
 length transaction of non-operating assets for which the value of the applicable assets, rights or properties is less than $50 million
 in the aggregate;
(B) dispositions of personal property, inventory or Company Real Property in the Ordinary Course; (C) sales
of obsolete, uneconomic or worthless equipment in the Ordinary Course; (D) among the Company and its wholly
owned Subsidiaries;
or (E) asset swaps in an arm’s length transaction involving exclusively non-operating assets the fair market value of which
are less than $50 million in the aggregate; or (y) any interest in any existing joint
venture;

 
(vi)          authorize,
recommend, propose, enter into, adopt a plan or announce an intention to adopt a plan of complete or partial liquidation or dissolution,
merger, consolidation, restructuring, recapitalization or

other reorganization of the Company or any of the Company’s Subsidiaries,
other than, in each case, as would not otherwise prevent, delay or impair the consummation of the Transactions;
 

(vii)         change
in any material respect their material financial accounting principles, practices or methods, except as required by GAAP;
 

(viii)        except
 in the Ordinary Course, (A)  change or revoke any material election relating to Taxes; (B)  enter into any closing agreement
with respect to any material amount of Taxes; or (C)  settle or
compromise any material Tax claim, audit, assessment or dispute for
an amount materially in excess of the amount reserved therefor in the Company SEC Documents (it being agreed and understood that none
of clauses
(i) through (vii) nor clauses (ix) through (xx) shall apply to Tax compliance matters, except for clause
(xx) insofar as it relates to this clause (viii));
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(ix)           except
as required by the terms of any Company Plan or in the Ordinary Course, (A)  increase the compensation or benefits payable or to
become payable to any of its current or former directors,

officers, or employees, (B) take any action to accelerate the vesting
or lapsing of restrictions or payment, or fund or in any other way secure the payment, of compensation or benefits; (C) enter into
any new, or amend any
existing, employment, severance, change in control, retention or similar agreement or arrangement; (D) solely
with respect to arrangements not covered in the preceding clause (C), enter into, establish or adopt any Company
Plan (or arrangement
that would be a Company Plan if in effect as of the entry into this Agreement), or amend or terminate any Company Plan in existence as
of the entry into this Agreement, other than amendments that do not
have the effect of enhancing any benefits thereunder or otherwise
 resulting in materially increased costs to the Company; (E)  hire or promote any employee who is (or would be) an executive officer;
 (F)  terminate the
employment of any executive officer, other than for cause; or (G) enter into, amend or terminate any collective
bargaining agreement or other labor agreement;

 
(x)            (A) retire,
repay, defease, repurchase, discharge, satisfy or redeem all or any portion of the outstanding aggregate principal amount of the Company’s
Indebtedness that has a repayment cost, “make

whole” amount, prepayment penalty or similar obligation (other than by mutual
agreement of the Company and Parent in accordance with Section 6.17 and Indebtedness incurred by the Company or its direct
or indirect wholly
owned Subsidiaries and owed to the Company or its direct or indirect wholly owned Subsidiaries), other than any such
amounts under the Company’s existing credit facilities; (B) incur, create or assume any Indebtedness or
guarantee any such
Indebtedness of another Person; or (C) create any Encumbrances on any property or assets of the Company or any of its Subsidiaries
 in connection with any Indebtedness thereof, other than Permitted
Encumbrances; provided, however, that the foregoing clauses
(B) and (C) shall not restrict the incurrence of Indebtedness (i) under the Company’s existing credit facilities
in the Ordinary Course, and in no event exceeding
$25,000,000 of borrowings in the aggregate, (ii) by the Company that is owed to
any wholly owned Subsidiary of the Company or by any Subsidiary of the Company that is owed to the Company or a wholly owned Subsidiary
of the Company, (iii) incurred or assumed in connection with any acquisition permitted by Section 6.1(b)(iv), (iv) following
consultation with Parent, refinancings or amendments of existing Indebtedness that will mature or be
subject to mandatory tender or redemption
within six months of the date of such refinancing or amendment, provided that such refinanced Indebtedness does not exceed the aggregate
principal amount of the Indebtedness
(including any unutilized commitments) being refinanced (plus accrued but unpaid interest, premiums
and any associated reasonable costs and fees), (v)  additional Indebtedness in an amount not to exceed $25,000,000,
(vi) other
Indebtedness incurred by mutual agreement of the Company and Parent in accordance with Section 6.17, (vii) in the form
of Financial Assurances to the extent required pursuant to any Permit, as the case may be, or
Mining and Mining Safety Law, (viii) in
the form of capital leases, (ix) insurance premium financings in the Ordinary Course or (x) the creation of any Encumbrances
securing any Indebtedness permitted by the foregoing
clauses (i), (ii), (iii), (iv), (v), (vi), (vii), (viii) or (ix);
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(xi)           (A) enter
into any contract that would be a Company Contract if it were in effect as of the entry into this Agreement (other than in the Ordinary
Course); (B) modify, amend, terminate or assign, or

waive or assign any rights under, any Company Contract (other than in the Ordinary
Course); or (C) enter into any contract, transaction, understanding or arrangement of the type set forth in Section 1.1(b) of
the Company
Disclosure Letter;

 
(xii)          cancel,
modify or waive any debts or claims held by the Company or any of its Subsidiaries or waive any rights held by the Company or any of
its Subsidiaries having in each case a value in excess of

$5 million in the aggregate;
 

(xiii)         waive,
release, assign, settle or compromise or offer or propose to waive, release, assign, settle or compromise, any Proceeding (excluding
any audit, claim or other proceeding in respect of Taxes,
which shall be governed by clause (vii) above) other than (A) the
settlement of such proceedings involving only the payment of monetary damages by the Company or any of its Subsidiaries of any amount
not exceeding $10
million in the aggregate (in excess of insurance coverage) and (B) as would not result in any restriction on future
activity or conduct or a finding or admission of a violation of Law; provided that the Company shall be
permitted to settle any
Transaction Litigation in accordance with Section 6.11;

 
(xiv)        except
as permitted by clause (iv) above, make or commit to make any capital expenditures not included in the Company Budget, except for
capital expenditures (A) as may be necessary for the

maintenance of existing facilities, machinery and equipment in good operating
condition and repair in the Ordinary Course, (B) to repair damage resulting from insured casualty events, or (C) required on
an emergency basis or
for the safety of individuals, assets or the environment;

 
(xv)         abandon,
permit to lapse, modify in any material respect or fail to renew any material Company Permit or any material Mining Rights outside the
Ordinary Course;

 
(xvi)        close
any facilities which are material to the operations of the Company outside the Ordinary Course;

 
(xvii)       enter
into material interest rate swaps, foreign exchange or commodity agreements and other similar hedging arrangements other than in the
Ordinary Course for purposes of offsetting a bona fide

exposure (including counterparty risk);
 

(xviii)      enter
into any transaction or contract with any Affiliate or other Person that would be required to be disclosed by the Company under Item
404 of Regulation S-K promulgated under the Exchange Act;
 

(xix)         take
any action or omit to take any action that is reasonably likely to cause any of the conditions to the Merger set forth in Article VII
to not be satisfied; or
 

(xx)          agree
to take any action that is prohibited by this Section 6.1(b).
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6.2           Conduct
of Parent Business Pending the Merger.

 
(a)           Except
 (i)  as set forth on Schedule 6.2(a)  of the Parent Disclosure Letter, (ii)  as expressly permitted or required by
 this Agreement, (iii)  as may be required by applicable Law, (iv)  for any commercially

reasonable actions in response to an
emergency condition that presents, or is reasonably likely to present, a significant risk of imminent harm to human health, any material
property or asset or the environment; provided that Parent
shall, to the extent reasonably practicable under the circumstances,
consult with the Company and take into account its views prior to taking any such actions pursuant to this clause (iv), and in any event,
as promptly as reasonably
practicable, inform the Company in writing of such condition and any such actions taken pursuant to this clause
(iv), or (v) otherwise consented to by the Company in advance in writing (which consent shall not be unreasonably
withheld, conditioned
or delayed), Parent covenants and agrees that, until the earlier of the Effective Time and the termination of this Agreement pursuant
to Article VIII, it shall, and shall cause each of its Subsidiaries to, use its
reasonable best efforts to conduct its businesses
in the Ordinary Course, including by using its reasonable best efforts to preserve substantially intact its present business organization,
goodwill and assets, to keep available the services of
its current officers and employees and preserve its existing relationships and
goodwill with Governmental Entities and its key employees, customers, suppliers, licensors, licensees, distributors, lessors, joint venture
partners and others
having significant business dealings with it.
 

(b)           Except
(i) as set forth on Schedule 6.2(b)(i) of the Parent Disclosure Letter, (ii) as expressly permitted or required
by this Agreement or Parent’s capital budget (the “Parent Budget”), a correct and complete copy
of which has
been made available to the Company and is set forth on Schedule 6.2(b) of the Parent Disclosure Letter, (iii) as may
be required by applicable Law, or (iv) otherwise consented to by the Company in advance in writing
(which consent shall not be unreasonably
withheld, conditioned or delayed), until the earlier of the Effective Time and the termination of this Agreement pursuant to Article VIII,
Parent shall not, and shall not permit its Subsidiaries to:
 

(i)            (A) declare,
set aside or pay any dividends on, or make any other distribution in respect of any outstanding capital stock of, or other equity interests
in, Parent or its Subsidiaries, except for dividends and
distributions by a direct or indirect wholly owned Subsidiary of Parent to Parent
or another direct or indirect wholly owned Subsidiary of Parent or dividends on the Parent Common Stock in an amount not to exceed the
amount set forth on Schedule 6.2(b) of the Parent Disclosure Letter; (B) split, combine or reclassify any capital stock
of, or other equity interests in, or issue or authorize or propose the issuance of any other securities in respect
of, in lieu of or
 in substitution for equity interests in Parent or any of its Subsidiaries; or (C) purchase, redeem or otherwise acquire, or offer
 to purchase, redeem or otherwise acquire, any capital stock of, or other equity
interests in, Parent or any Subsidiary of Parent, except
as required to satisfy any applicable Tax withholding in respect of the vesting, exercise or settlement of any equity awards of Parent
outstanding as of the entry into this
Agreement or granted after execution of this Agreement without violation of this Agreement, in
accordance with the terms of the Parent Equity Plans and applicable award agreements;
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(ii)           offer,
issue, deliver, grant or sell, or authorize or propose to offer, issue, deliver, grant or sell, any capital stock of, or other equity
interests in, Parent or any of its Subsidiaries or joint ventures or any

securities convertible into, or any rights, warrants or options
to acquire, any such capital stock or equity interests, other than: (A) the issuance or delivery of Parent Common Stock upon the
vesting, settlement or exercise of or
lapse of any restrictions on any equity awards of Parent outstanding as of the entry into this
Agreement or granted after the entry into this Agreement without violation of this Agreement, in each case, in accordance with the
terms
of such awards; (B) issuances by a wholly owned Subsidiary of Parent of such Subsidiary’s capital stock or other equity interests
to Parent or any other wholly owned Subsidiary of Parent; and (C) shares of capital stock
issued as a dividend made in accordance
with Section 6.2(b)(i);

 
(iii)          amend
or propose to amend Parent’s or any of its Subsidiaries’ Organizational Documents (other than immaterial amendments to the
Organizational Documents of Parent’s Subsidiaries);

 
(iv)          other
than any Parent Permitted Acquisitions that do not involve consideration valued in excess of $25 million individually or $50 million
in the aggregate (in each case, subject to Section 6.4), acquire

or agree to acquire (including by merging or consolidating
 with, purchasing any equity interest in or any assets of, exchanging, licensing, or by any other manner), any business, assets or properties
 of any corporation,
partnership, association or other business organization or division thereof;

 
(v)           sell,
 lease, transfer, farmout, license, Encumber (other than Permitted Encumbrances), discontinue or otherwise dispose of (including through
 a joint venture) any portion of its assets, rights or

properties; other than (A)  sales, leases or dispositions in an arm’s
 length transaction of non-operating assets for which the value of the applicable assets, rights or properties is less than $50 million
 in the aggregate;
(B) dispositions of personal property, inventory or Parent Real Property in the Ordinary Course; (C) sales
of obsolete, uneconomic or worthless equipment in the Ordinary Course; (D) among Parent and its wholly owned
Subsidiaries; or (E) asset
swaps in an arm’s length transaction involving exclusively non-operating assets the fair market value of which are less than $50
million in the aggregate;

 
(vi)          authorize,
recommend, propose, enter into, adopt a plan or announce an intention to adopt a plan of complete or partial liquidation or dissolution,
merger, consolidation, restructuring, recapitalization or

other reorganization of Parent or any of Parent’s Subsidiaries, other
than, in each case, as would not otherwise prevent, delay or impair the consummation of the Transactions;
 

(vii)         change
in any material respect their material financial accounting principles, practices or methods, except as required by GAAP;
 

(viii)        except
 in the Ordinary Course, (A)  change or revoke any material election relating to Taxes; (B)  enter into any closing agreement
with respect to any material amount of Taxes; or (C)  settle or
compromise any material Tax claim, audit, assessment or dispute for
 an amount materially in excess of the amount reserved therefor in the Parent SEC Documents (it being agreed and understood that none
 of clauses
(i) through (vii) nor clauses (ix) through (xx) shall apply to Tax compliance matters, except for clause
(xx) insofar as it relates to this clause (viii));
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(ix)           except
as required by the terms of any Parent Plan or in the Ordinary Course, (A) increase the compensation or benefits payable or to become
payable to any of its current or former directors, officers,

or employees, (B) take any action to accelerate the vesting or lapsing
of restrictions or payment, or fund or in any other way secure the payment, of compensation or benefits; (C) enter into any new,
or amend any existing,
employment, severance, change in control, retention or similar agreement or arrangement; (D) solely with
respect to arrangements not covered in the preceding clause (C), enter into, establish or adopt any Parent Plan (or
arrangement that
would be a Parent Plan if in effect as of the entry into this Agreement), or amend or terminate any Parent Plan in existence as of the
entry into this Agreement, other than amendments that do not have the effect
of enhancing any benefits thereunder or otherwise resulting
 in materially increased costs to the Parent; (E) hire or promote any employee who is (or would be) an executive officer; (F)  terminate
 the employment of any
executive officer, other than for cause; or (G) enter into, amend or terminate any collective bargaining agreement
or other labor agreement;

 
(x)            (A) retire,
repay, defease, repurchase, discharge, satisfy or redeem all or any portion of the outstanding aggregate principal amount of Parent’s
Indebtedness that has a repayment cost, “make whole”

amount, prepayment penalty or similar obligation (other than by mutual
agreement of the Company and Parent in accordance with Section 6.17 and Indebtedness incurred by Parent or its direct or
 indirect wholly owned
Subsidiaries and owed to Parent or its direct or indirect wholly owned Subsidiaries), other than any such amounts
under Parent’s existing credit facilities; (B) incur, create or assume any Indebtedness or guarantee any such
Indebtedness
of another Person; or (C) create any Encumbrances on any property or assets of Parent or any of its Subsidiaries in connection with
any Indebtedness thereof, other than Permitted Encumbrances; provided,
however, that the foregoing clauses (B) and
(C) shall not restrict the incurrence of Indebtedness (i) under Parent’s existing credit facilities in the Ordinary Course,
and in no event exceeding $25,000,000 of borrowings in the
aggregate, (ii) by Parent that is owed to any wholly owned Subsidiary
of Parent or by any Subsidiary of Parent that is owed to Parent or a wholly owned Subsidiary of Parent, (iii) incurred or assumed
in connection with any
acquisition permitted by Section 6.2(b)(iv), (iv) following consultation with the Company, refinancings
or amendments of existing Indebtedness that will mature or be subject to mandatory tender or redemption within six
months of the date
of such refinancing or amendment, provided that such refinanced Indebtedness does not exceed the aggregate principal amount of the Indebtedness
(including any unutilized commitments) being refinanced
(plus accrued but unpaid interest, premiums and any associated reasonable costs
and fees), (v) additional Indebtedness in an amount not to exceed $25,000,000, (vi) other Indebtedness incurred by mutual agreement
of the
Company and Parent in accordance with Section 6.17, (vii) in the form of Financial Assurances to the extent required
pursuant to any Permit, as the case may be, or Mining and Mining Safety Law, (viii) in the form of capital
leases, (ix) insurance
premium financings in the Ordinary Course or (x) the creation of any Encumbrances securing any Indebtedness permitted by the foregoing
clauses (i), (ii), (iii), (iv), (v), (vi), (vii), (viii) or (ix);
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(xi)           (A) enter
into any contract that would be a Parent Contract if it were in effect as of the entry into this Agreement (other than in the Ordinary
Course); or (B) modify, amend, terminate or assign, or

waive or assign any rights under, any Parent Contract (other than in the
Ordinary Course);
 

(xii)          cancel,
modify or waive any debts or claims held by Parent or any of its Subsidiaries or waive any rights held by Parent or any of its Subsidiaries
having in each case a value in excess of $5 million in
the aggregate;

 
(xiii)         waive,
release, assign, settle or compromise or offer or propose to waive, release, assign, settle or compromise, any Proceeding (excluding
any audit, claim or other proceeding in respect of Taxes,

which shall be governed by clause (vii) above) other than (A) the
settlement of such proceedings involving only the payment of monetary damages by Parent or any of its Subsidiaries of any amount not
exceeding $10 million
in the aggregate (in excess of insurance coverage) and (B) as would not result in any restriction on future
activity or conduct or a finding or admission of a violation of Law; provided that Parent shall be permitted to settle any
Transaction
Litigation in accordance with Section 6.11;

 
(xiv)        except
 as permitted by clause (iv)  above, make or commit to make any capital expenditures not included in the Parent Budget, except for
 capital expenditures (A)  as may be necessary for the

maintenance of existing facilities, machinery and equipment in good operating
condition and repair in the Ordinary Course, (B) to repair damage resulting from insured casualty events or (C) required on
an emergency basis or
for the safety of individuals, assets or the environment;

 
(xv)         abandon,
permit to lapse, modify in any material respect or fail to renew any material Parent Permit or any material Mining Rights outside the
Ordinary Course;

 
(xvi)        close
any facilities which are material to the operations of Parent outside the Ordinary Course;

 
(xvii)       enter
into material interest rate swaps, foreign exchange or commodity agreements and other similar hedging arrangements other than in the
Ordinary Course for purposes of offsetting a bona fide

exposure (including counterparty risk);
 

(xviii)      enter
into any transaction or contract with any Affiliate or other Person that would be required to be disclosed by Parent under Item 404 of
Regulation S-K promulgated under the Exchange Act;
 

(xix)         take
any action or omit to take any action that is reasonably likely to cause any of the conditions to the Merger set forth in Article VII
to not be satisfied; or
 

(xx)          agree
to take any action that is prohibited by this Section 6.2(b).
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6.3           No
Solicitation by the Company.

 
(a)           Except
as permitted by this Section 6.3, from and after the entry into this Agreement, the Company and its officers and directors
shall, and shall cause the Company’s Subsidiaries and their respective officers and

directors to, and shall use their reasonable
best efforts to cause the other Representatives of the Company and its Subsidiaries to, immediately cease, and cause to be terminated,
any discussion or negotiations with any Person conducted
heretofore by the Company or any of its Subsidiaries or Representatives with
respect to any inquiry, proposal or offer that constitutes, or would reasonably be expected to lead to, a Company Competing Proposal.
Within one Business
Day of the date of this Agreement, the Company shall deliver a written notice to each Person that has received non-public
information regarding the Company within the 12 months prior to the date of this Agreement pursuant to a
confidentiality agreement with
the Company for purposes of evaluating any transaction that could be a Company Competing Proposal and for whom no similar notice has
been delivered prior to the entry into this Agreement requesting
the prompt return or destruction of all confidential information concerning
the Company and any of its Subsidiaries heretofore furnished to such Person and all documents or material incorporating any such confidential
information in
the possession of such Person or its Representatives. Within one Business Day of the date of this Agreement, terminate
any physical and electronic data access related to any such potential Company Competing Proposal previously
granted to such Persons.
 

(b)           From
and after the entry into this Agreement and until the Effective Time or, if earlier, the termination of this Agreement in accordance
with Article VIII, except as otherwise permitted by this Section 6.3, the
Company and its officers and directors
shall not, shall cause the Company’s Subsidiaries and their respective officers and directors not to, and shall use their reasonable
best efforts to cause the other Representatives of the Company and
its Subsidiaries not to, directly or indirectly:
 

(i)            initiate,
solicit, propose, knowingly encourage, or knowingly facilitate (including by way of furnishing non-public information) any inquiry or
the making of any proposal or offer that constitutes, or
would reasonably be expected to result in, a Company Competing Proposal;

 
(ii)           engage
in, continue or otherwise participate in any discussions with any Person with respect to or negotiations with any Person with respect
to, relating to, or in furtherance of a Company Competing

Proposal or any inquiry, proposal or offer that would reasonably be expected
to lead to a Company Competing Proposal;
 

(iii)           furnish
any non-public information regarding the Company or its Subsidiaries, or access to the properties, assets or employees of the Company
or its Subsidiaries, to any Person in connection with or in
response to any Company Competing Proposal or any inquiry, proposal or offer
that would reasonably be expected to lead to a Company Competing Proposal;

 
(iv)          approve
or recommend, or propose to approve or recommend, or execute or enter into any letter of intent or agreement in principle, or other agreement
providing for a Company Competing Proposal

(other than a confidentiality agreement as provided in Section 6.3(e)(ii) entered
into in compliance with Section 6.3(e)(ii)); or
 

61



 

 
(v)           submit
any Company Competing Proposal to the vote of the stockholders of the Company;

 
provided
that, notwithstanding anything to the contrary in this Section 6.3, the Company or any of its Representatives
may, in response to an inquiry or proposal from a third party, inform a third party or its Representative of the
restrictions imposed
by the provisions of this Section 6.3 (without conveying, requesting or attempting to gather any other information, except
as otherwise specifically permitted under this Section 6.3).
 

(c)           From
and after the entry into this Agreement, the Company shall promptly (and in any event within the shorter of one Business Day and 48 hours)
notify Parent of the receipt by the Company (directly or
indirectly) of any Company Competing Proposal or any bona fide expression
of interest, inquiry, proposal or offer with respect to a Company Competing Proposal made on or after the entry into this Agreement,
 any request for
information or data relating to the Company or any of its Subsidiaries made by any Person in connection with a Company
Competing Proposal or any request for discussions or negotiations with the Company or a Representative of the
Company relating to a Company
Competing Proposal (including the identity of such Person), and the Company shall provide to Parent promptly (and in any event within
the shorter of one Business Day and 48 hours) (i) a copy of any
such expression of interest, inquiry, proposal or offer with respect
to a Company Competing Proposal made in writing provided to the Company or any of its Subsidiaries or (ii) if any such expression
of interest, inquiry, proposal or
offer with respect to a Company Competing Proposal is not (or any portion thereof is not) made in writing,
a written summary of the material financial and other terms thereof. Thereafter the Company shall (i) keep Parent reasonably
informed
(including upon request of Parent), on a prompt basis (and in any event within the shorter of one Business Day and 48 hours), of any
material development regarding the status or terms of any such expressions of interest,
proposals or offers (including any amendments
thereto) or material requests and shall promptly (and in any event within the shorter of one Business Day and 48 hours) apprise Parent
of the status of any such discussions or negotiations
and (ii) provide to Parent as soon as practicable after receipt or delivery
thereof (and in any event within the shorter of one Business Day and 48 hours) copies of all material written correspondence and other
material written materials
provided to the Company or its Representatives from any Person. Without limiting the foregoing, the Company
shall notify Parent if the Company determines to begin providing information or to engage in discussions or negotiations
concerning a
Company Competing Proposal, prior to providing any such information or engaging in any such discussions or negotiations.
 

(d)           Except
as permitted by Section 6.3(e), the Company Board, including any committee thereof, shall not:
 

(i)            change,
withhold, withdraw, qualify or modify, or publicly propose or announce any intention to change, withhold, withdraw, qualify or modify,
 in a manner adverse to Parent or Merger Sub, the
Company Board Recommendation;

 
(ii)           fail
to include the Company Board Recommendation in the Joint Proxy Statement;
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(iii)           approve,
endorse or recommend, or publicly propose or announce any intention to approve, endorse or recommend, any Company Competing Proposal;

 
(iv)          publicly
declare advisable or publicly propose to enter into, any letter of intent, memorandum of understanding, agreement in principle, acquisition
agreement, merger agreement, option agreement,

joint venture agreement, partnership agreement or other agreement (other than a confidentiality
agreement referred to in Section 6.3(e)(ii) entered into in compliance with Section 6.3(e)(ii)) relating
to a Company Competing
Proposal (a “Company Alternative Acquisition Agreement”);

 
(v)           in
the case of a Company Competing Proposal that is structured as a tender offer or exchange offer pursuant to Rule 14d-2 under the
Exchange Act for outstanding shares of Company Common Stock

(other than by Parent or an Affiliate of Parent), fail to recommend, in a
Solicitation/Recommendation Statement on Schedule 14D-9, against acceptance of such tender offer or exchange offer by its stockholders
on or prior to
the earlier of (A) three Business Days prior to the date the Company Stockholders Meeting is held, including adjournments
(or promptly after commencement of such tender offer or exchange offer if commenced on or after the
third Business Day prior to the date
the Company Stockholders Meeting is held, including adjournments) and (B) ten business days (as such term is used in Rule 14d-9
of the Exchange Act) after commencement of such tender
offer or exchange offer;

 
(vi)          if
a Company Competing Proposal shall have been publicly announced or disclosed (other than pursuant to the foregoing clause (v)), fail
to publicly reaffirm the Company Board Recommendation (or

refer to the prior Company Board Recommendation) on or prior to the earlier
of (A) five Business Days after Parent so requests in writing and (B) three Business Days prior to the date of the Company
Stockholders Meeting
(or promptly after announcement or disclosure of such Company Competing Proposal if announced or disclosed on or
after the third Business Day prior to the date of the Company Stockholders Meeting); or

 
(vii)         cause
or permit the Company to enter into a Company Alternative Acquisition Agreement (any of the actions set forth in the foregoing clauses
(i), (ii), (iii), (iv), (v), (vi) and (vii), a “Company Change

of Recommendation”).
 

(e)           Notwithstanding
anything in this Agreement to the contrary:
 

(i)            the
Company Board may, after consultation with its outside legal counsel, make such disclosures as the Company Board determines in good faith
are necessary to comply with Rule 14d-9, Rule 14e-
2(a) or Item 1012(a) of Regulation M-A promulgated under the Exchange
Act or make any “stop, look and listen” communication or any other disclosure to the stockholders of the Company pursuant
to Rule 14d-9(f) under the
Exchange Act or make a disclosure that is required by applicable Law; provided, however,
that if such disclosure has the effect of withdrawing or adversely modifying the Company Board Recommendation, such disclosure
shall
be deemed to be a Company Change of Recommendation and Parent shall have the right to terminate this Agreement as set forth in Section 8.1(c);
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(ii)           prior
to, but not after, the receipt of the Company Stockholder Approval, the Company and its Representatives may engage in the activities
prohibited by Sections 6.3(b)(ii) or 6.3(b)(iii) (and, only with

respect to a Company Competing Proposal that
satisfies the requirements in this Section 6.3(e)(ii), may knowingly encourage or knowingly facilitate any inquiry or the
making of any proposal or offer with respect to such
Company Competing Proposal or any modification thereto) with any Person if the Company
receives a bona fide written Company Competing Proposal from such Person that was not solicited at any time following the
execution
of this Agreement in breach of the obligations set forth in this Section 6.3; provided, however, that (A) no
information that is prohibited from being furnished pursuant to Section 6.3(b) may be furnished until the
Company receives
an executed confidentiality agreement from such Person containing limitations on the use and disclosure of non-public information furnished
to such Person by or on behalf of the Company that are no less
favorable to the Company in the aggregate than the terms of the Confidentiality
Agreement (including standstill restrictions); (provided, further, that such confidentiality agreement does not contain
provisions that prohibit the
Company from providing any information to Parent in accordance with this Section 6.3 or that
otherwise prohibits the Company from complying with the provisions of this Section 6.3), (B) any such non-public information
has
previously been made available to, or is made available to, Parent prior to or concurrently with (or in the case of oral non-public
information only, promptly (and in any event within the shorter of one Business Day and 48
hours) after) the time such information is
made available to such Person, and (C) prior to taking any such actions, the Company Board or any committee thereof determines in
good faith, after consultation with its financial
advisors and outside legal counsel, that such Company Competing Proposal is, or would
reasonably be expected to lead to, a Company Superior Proposal;

 
(iii)          prior
to, but not after, the receipt of the Company Stockholder Approval, the Company Board shall be permitted, through its Representatives
or otherwise, to seek clarification from (but not, unless

otherwise allowed pursuant to this Agreement, to provide any non-public information
to) any Person that has made a Company Competing Proposal solely to clarify and understand the terms and conditions of such proposal
to
provide adequate information for the Company Board to make an informed determination under Section 6.3(e)(ii);

 
(iv)          prior
to, but not after, the receipt of the Company Stockholder Approval, in response to a bona fide written Company Competing Proposal
from a third party that was not solicited at any time following

the execution of this Agreement and did not arise from (x) a breach
of the obligations set forth in Section 6.3(b)(i) through Section 6.3(b)(iii) or (y) a material
breach of any of the other obligations set forth in this Section 6.3, if
the Company Board so chooses, the Company Board
may effect a Company Change of Recommendation (other than a Company Change of Recommendation contemplated by clause (vii) of the
definition thereof); provided,
however, that such a Company Change of Recommendation may not be made unless and until:

 
(A)           the
Company Board determines in good faith after consultation with its financial advisors and outside legal counsel that such Company Competing
Proposal is a Company Superior Proposal;
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(B)            the
Company Board determines in good faith, after consultation with its outside legal counsel, that failure to effect a Company Change of
Recommendation in response to such Company

Superior Proposal would be inconsistent with the fiduciary duties owed by the Company Board
to the stockholders of the Company under applicable Law;
 

(C)            the
Company provides Parent written notice of such proposed action and the basis thereof at least four Business Days in advance, which notice
shall set forth in writing that the Company
Board intends to consider whether to take such action and includes a copy of the available
proposed Company Competing Proposal and any applicable transaction and financing documents;

 
(D)            after
giving such notice and prior to effecting such Company Change of Recommendation, the Company shall make itself available to negotiate
(and cause its applicable Representatives to be

available to negotiate) with Parent (to the extent Parent wishes to negotiate) to make
such adjustments or revisions to the terms of this Agreement as would permit the Company Board not to effect a Company Change
of Recommendation
in response thereto; and

 
(E)            at
the end of the four-Business Day period, prior to taking action to effect a Company Change of Recommendation, the Company Board takes
into account any adjustments or revisions to the

terms of this Agreement proposed by Parent in writing and any other information offered
by Parent in response to the notice, and determines in good faith after consultation with its financial advisors and outside legal
counsel,
that the Company Competing Proposal remains a Company Superior Proposal and that the failure to effect a Company Change of Recommendation
in response to such Company Superior Proposal would be
inconsistent with the fiduciary duties owed by the Company Board to the stockholders
of the Company under applicable Law; provided that in the event of any material amendment or material modification to any
Company
Superior Proposal (it being understood that any amendment or modification to the economic terms of any such Company Superior Proposal
shall be deemed material), the Company shall be required to
deliver a new written notice to Parent and to comply with the requirements
 of this Section 6.3(e)(iv)  with respect to such new written notice, except that the advance written notice obligation
 set forth in this
Section 6.3(e)(iv) shall be reduced to two Business Days; provided, further, that any
such new written notice shall in no event shorten the original four-Business Day notice period; and
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(v)           prior
to, but not after, receipt of the Company Stockholder Approval, in response to a Company Intervening Event that occurs or arises after
the entry into this Agreement and that did not arise from or in

connection with a breach of this Agreement by the Company, the Company
 may, if the Company Board so chooses, effect a Company Change of Recommendation (other than a Company Change of Recommendation
contemplated
by clause (vii) of the definition thereof); provided, however, that such a Company Change of Recommendation may not
be made unless and until:

 
(A)           the
Company Board determines in good faith after consultation with its financial advisors and outside legal counsel that a Company Intervening
Event has occurred;

 
(B)            the
Company Board determines in good faith, after consultation with its outside legal counsel, that failure to effect a Company Change of
Recommendation in response to such Company

Intervening Event would be inconsistent with the fiduciary duties owed by the Company Board
to the stockholders of the Company under applicable Law;
 

(C)            the
Company provides Parent written notice of such proposed action and the basis thereof four Business Days in advance, which notice shall
set forth in writing that the Company Board
intends to consider whether to take such action and includes a reasonably detailed description
of the facts and circumstances of the Company Intervening Event;

 
(D)            after
giving such notice and prior to effecting such Company Change of Recommendation and if requested by Parent, the Company negotiates (and
causes its applicable Representatives to

negotiate) in good faith with Parent (to the extent Parent wishes to negotiate) to make such
adjustments or revisions to the terms of this Agreement as would permit the Company Board not to effect a Company Change
of Recommendation
in response thereto; and

 
(E)            at
the end of the four-Business Day period, prior to taking action to effect a Company Change of Recommendation, the Company Board takes
into account any adjustments or revisions to the

terms of this Agreement proposed by Parent in writing and any other information offered
by Parent in response to the notice, and determines in good faith after consultation with its financial advisors and outside legal
counsel,
 that the failure to effect a Company Change of Recommendation in response to such Company Intervening Event would be inconsistent with
 the fiduciary duties owed by the Company Board to the
stockholders of the Company under applicable Law; provided that in the event
of any material changes regarding any Company Intervening Event, the Company shall be required to deliver a new written notice to
Parent
and to comply with the requirements of this Section 6.3(e)(v) with respect to such new written notice, except that the
advance written notice obligation set forth in this Section 6.3(e)(v) shall be reduced to two
Business Days; provided,
further, that any such new written notice shall in no event shorten the original four-Business Day notice period.

 
(f)            During
the period commencing with the execution and delivery of this Agreement and continuing until the earlier of the Effective Time and termination
of this Agreement in accordance with Article VIII, the

Company shall not (and it shall cause its Subsidiaries not to) terminate,
amend, modify or waive any provision of any confidentiality, “standstill” or similar agreement to which it or any of its
Subsidiaries is a party, and the Company
shall, or shall cause its applicable Subsidiary or Subsidiaries to, enforce the standstill provisions
of any such agreement; provided that, notwithstanding any other provision in this Section 6.3, prior to, but not after,
the time the Company
Stockholder Approval is obtained, if, in response to an unsolicited request from a third party to waive any “standstill”
or similar provision, the Company Board determines in good faith, after consultation with its outside legal counsel
that the failure
 to take such action would be inconsistent with its fiduciary duties owed by the Company Board to the stockholders of the Company under
applicable Law, the Company may waive any such “standstill” or similar
provision solely to the extent necessary to permit
a third party to make a Company Competing Proposal to the Company Board and communicate such waiver to the applicable third party; provided,
however, that the Company shall
advise Parent at least one Business Day prior to taking such action.
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(g)           Notwithstanding
anything to the contrary in this Section 6.3, any action, or failure to take action, that is taken by any Subsidiary of the
Company, any director or officer of the Company or any of its Subsidiaries

or any Representative of the Company or any of its Subsidiaries
acting at the Company’s direction or on its behalf, in each case, in violation of this Section 6.3 shall be deemed
to be a breach of this Section 6.3 by the Company.
 

6.4           No
Solicitation by Parent.
 

(a)           Except
as permitted by this Section 6.4, from and after the entry into this Agreement, Parent and its officers and directors shall,
and shall cause Parent’s Subsidiaries and their respective officers and directors to,
and shall use their reasonable best efforts
to cause the other Representatives of Parent and its Subsidiaries to, immediately cease, and cause to be terminated, any discussion or
negotiations with any Person conducted heretofore by
Parent or any of its Subsidiaries or Representatives with respect to any inquiry,
proposal or offer that constitutes, or would reasonably be expected to lead to, a Parent Competing Proposal. Within one Business Day
of the date of this
Agreement, Parent shall deliver a written notice to each Person that has received non-public information regarding
Parent within the 12 months prior to the date of this Agreement pursuant to a confidentiality agreement with Parent for
purposes of evaluating
any transaction that could be a Parent Competing Proposal and for whom no similar notice has been delivered prior to the entry into this
Agreement requesting the prompt return or destruction of all confidential
information concerning Parent and any of its Subsidiaries heretofore
furnished to such Person and all documents or material incorporating any such confidential information in the possession of such Person
or its Representatives. Parent
shall, within one Business Day of the date of this Agreement, terminate any physical and electronic data
access related to any such potential Parent Competing Proposal previously granted to such Persons.
 

(b)           From
and after the entry into this Agreement and until the Effective Time or, if earlier, the termination of this Agreement in accordance
with Article VIII, except as otherwise permitted by this Section 6.4, Parent
and its officers and directors shall
not, shall cause Parent’s Subsidiaries and their respective officers and directors not to, and shall use their reasonable best
efforts to cause the other Representatives of Parent and its Subsidiaries not to,
directly or indirectly:
 

(i)            initiate,
solicit, propose, knowingly encourage, or knowingly facilitate (including by way of furnishing non-public information) any inquiry or
the making of any proposal or offer that constitutes, or
would reasonably be expected to result in, a Parent Competing Proposal;
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(ii)           engage
in, continue or otherwise participate in any discussions with any Person with respect to or negotiations with any Person with respect
 to, relating to, or in furtherance of a Parent Competing

Proposal or any inquiry, proposal or offer that would reasonably be expected
to lead to a Parent Competing Proposal;
 

(iii)          furnish
any non-public information regarding Parent or its Subsidiaries, or access to the properties, assets or employees of Parent or its Subsidiaries,
to any Person in connection with or in response to
any Parent Competing Proposal or any inquiry, proposal or offer that would reasonably
be expected to lead to a Parent Competing Proposal;

 
(iv)          approve
or recommend, or propose to approve or recommend, or execute or enter into any letter of intent or agreement in principle, or other agreement
providing for a Parent Competing Proposal (other

than a confidentiality agreement as provided in Section 6.4(e)(ii) entered
into in compliance with Section 6.4(e)(ii)); or
 

(v)           submit
any Parent Competing Proposal to the vote of the stockholders of Parent;
 
provided
that, notwithstanding anything to the contrary in this Section 6.4, Parent or any of its Representatives may,
in response to an inquiry or proposal from a third party, inform a third party or its Representative of the restrictions
imposed by the
provisions of this Section 6.4 (without conveying, requesting or attempting to gather any other information, except as otherwise
specifically permitted under this Section 6.4).
 

(c)           From
and after the entry into this Agreement, Parent shall promptly (and in any event within the shorter of one Business Day and 48 hours)
notify the Company of the receipt by Parent (directly or indirectly) of
any Parent Competing Proposal or any bona fide expression
of interest, inquiry, proposal or offer with respect to a Parent Competing Proposal made on or after the entry into this Agreement, any
request for information or data relating
to Parent or any of its Subsidiaries made by any Person in connection with a Parent Competing
Proposal or any request for discussions or negotiations with Parent or a Representative of Parent relating to a Parent Competing Proposal
(including the identity of such Person), and Parent shall provide to the Company promptly (and in any event within the shorter of one
Business Day and 48 hours) (i) a copy of any such expression of interest, inquiry, proposal or offer
with respect to a Parent Competing
Proposal made in writing provided to Parent or any of its Subsidiaries or (ii) if any such expression of interest, inquiry, proposal
or offer with respect to a Parent Competing Proposal is not (or any
portion thereof is not) made in writing, a written summary of the
material financial and other terms thereof. Thereafter Parent shall (i) keep the Company reasonably informed (including upon request
of the Company), on a prompt basis
(and in any event within the shorter of one Business Day and 48 hours), of any material development
regarding the status or terms of any such expressions of interest, proposals or offers (including any amendments thereto) or material
requests and shall promptly (and in any event within the shorter of one Business Day or 48 hours) apprise the Company of the status of
any such discussions or negotiations and (ii) provide to the Company as soon as practicable after
receipt or delivery thereof (and
in any event within the shorter of one Business Day and 48 hours) copies of all material written correspondence and other material written
materials provided to Parent or its Representatives from any
Person. Without limiting the foregoing, Parent shall notify the Company
if Parent determines to begin providing information or to engage in discussions or negotiations concerning a Parent Competing Proposal,
prior to providing any
such information or engaging in any such discussions or negotiations.
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(d)           Except
as permitted by Section 6.4(e), the Parent Board, including any committee thereof, shall not:

 
(i)            change,
withhold, withdraw, qualify or modify, or publicly propose or announce any intention to change, withhold, withdraw, qualify or modify,
in a manner adverse to the Company, the Parent Board

Recommendation;
 

(ii)           fail
to include the Parent Board Recommendation in the Joint Proxy Statement;
 

(iii)          approve,
endorse or recommend, or publicly propose or announce any intention to approve, endorse or recommend, any Parent Competing Proposal;
 

(iv)          publicly
declare advisable or publicly propose to enter into, any letter of intent, memorandum of understanding, agreement in principle, acquisition
agreement, merger agreement, option agreement,
joint venture agreement, partnership agreement or other agreement (other than a confidentiality
agreement referred to in Section 6.4(e)(ii) entered into in compliance with Section 6.4(e)(ii)) relating
 to a Parent Competing
Proposal (a “Parent Alternative Acquisition Agreement”);

 
(v)           in
the case of a Parent Competing Proposal that is structured as a tender offer or exchange offer pursuant to Rule 14d-2 under the
Exchange Act for outstanding shares of Parent Common Stock (other

than by the Company or an Affiliate of the Company), fail to recommend,
in a Solicitation/Recommendation Statement on Schedule 14D-9, against acceptance of such tender offer or exchange offer by its stockholders
on or
prior to the earlier of (A) three Business Days prior to the date the Parent Stockholders Meeting is held, including adjournments
(or promptly after commencement of such tender offer or exchange offer if commenced on or
after the third Business Day prior to the date
the Parent Stockholders Meeting is held, including adjournments) and (B) ten business days (as such term is used in Rule 14d-9
of the Exchange Act) after commencement of such
tender offer or exchange offer;

 
(vi)          if
a Parent Competing Proposal shall have been publicly announced or disclosed (other than pursuant to the foregoing clause (v)), fail to
publicly reaffirm the Parent Board Recommendation (or refer to

the prior Parent Board Recommendation) on or prior to the earlier of (A) five
Business Days after the Company so requests in writing and (B) three Business Days prior to the date of the Parent Stockholders
Meeting (or
promptly after announcement or disclosure of such Parent Competing Proposal if announced or disclosed on or after the third
Business Day prior to the date of the Parent Stockholders Meeting); or
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(vii)         cause
 or permit Parent to enter into a Parent Alternative Acquisition Agreement (any of the actions set forth in the foregoing clauses (i),
 (ii), (iii), (iv), (v), (vi)  and (vii), a “Parent Change of

Recommendation”).
 

(e)           Notwithstanding
anything in this Agreement to the contrary:
 

(i)            the
Parent Board may, after consultation with its outside legal counsel, make such disclosures as the Parent Board determines in good faith
are necessary to comply with Rule 14d-9, Rule 14e-2(a) or
Item 1012(a) of Regulation M-A promulgated under the Exchange
Act or make any “stop, look and listen” communication or any other disclosure to the stockholders of Parent pursuant to Rule 14d-9(f) under
the Exchange Act
or make a disclosure that is required by applicable Law; provided, however, that if such disclosure has
the effect of withdrawing or adversely modifying the Parent Board Recommendation, such disclosure shall be deemed to
be a Parent Change
of Recommendation and the Company shall have the right to terminate this Agreement as set forth in Section 8.1(c);

 
(ii)           prior
to, but not after, the receipt of the Parent Stockholder Approval, Parent and its Representatives may engage in the activities prohibited
by Sections 6.4(b)(ii) or 6.4(b)(iii) (and, only with respect to

a Parent Competing Proposal that satisfies the
requirements in this Section 6.4(e)(ii), may knowingly encourage or knowingly facilitate any inquiry or the making of any
proposal or offer with respect to such Parent Competing
Proposal or any modification thereto) with any Person if Parent receives a bona
fide written Parent Competing Proposal from such Person that was not solicited at any time following the execution of this Agreement
in breach
of the obligations set forth in this Section 6.4; provided, however, that (A) no information
that is prohibited from being furnished pursuant to Section 6.4(b) may be furnished until Parent receives an executed
confidentiality
agreement from such Person containing limitations on the use and disclosure of non-public information furnished to such
Person by or on behalf of Parent that are no less favorable to Parent in the aggregate than the terms of
the Confidentiality Agreement
 (including standstill restrictions); (provided, further, that such confidentiality agreement does not contain provisions
 that prohibit Parent from providing any information to the Company in
accordance with this Section 6.4 or that otherwise
prohibits Parent from complying with the provisions of this Section 6.4), (B) any such non-public information has previously
been made available to, or is made available to,
the Company prior to or concurrently with (or in the case of oral non-public information
only, promptly (and in any event within the shorter of one Business Day and 48 hours) after) the time such information is made available
to such Person, and (C) prior to taking any such actions, the Parent Board or any committee thereof determines in good faith, after
consultation with its financial advisors and outside legal counsel, that such Parent Competing
Proposal is, or would reasonably be expected
to lead to, a Parent Superior Proposal;

 
(iii)          prior
to, but not after, the receipt of the Parent Stockholder Approval, the Parent Board shall be permitted, through its Representatives or
otherwise, to seek clarification from (but not, unless otherwise

allowed pursuant to this Agreement, to provide any non-public information
to) any Person that has made a Parent Competing Proposal solely to clarify and understand the terms and conditions of such proposal to
provide
adequate information for the Parent Board to make an informed determination under Section 6.4(e)(ii);
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(iv)          prior
to, but not after, the receipt of the Parent Stockholder Approval, in response to a bona fide written Parent Competing Proposal
from a third party that was not solicited at any time following the

execution of this Agreement and did not arise from (x) a breach
of the obligations set forth in Section 6.4(b)(i) through Section 6.4(b)(iii) or (y) a material
breach of any of the other obligations set forth in this Section 6.4, if the
Parent Board so chooses, the Parent Board may
effect a Parent Change of Recommendation (other than a Parent Change of Recommendation contemplated by clause (vii) of the definition
thereof); provided, however, that such
a Parent Change of Recommendation may not be made unless and until:

 
(A)           the
Parent Board determines in good faith after consultation with its financial advisors and outside legal counsel that such Parent Competing
Proposal is a Parent Superior Proposal;

 
(B)            the
Parent Board determines in good faith, after consultation with its outside legal counsel, that failure to effect a Parent Change of Recommendation
 in response to such Parent Superior

Proposal would be inconsistent with the fiduciary duties owed by the Parent Board to the stockholders
of Parent under applicable Law;
 

(C)            Parent
provides the Company written notice of such proposed action and the basis thereof at least four Business Days in advance, which notice
shall set forth in writing that the Parent Board
intends to consider whether to take such action and includes a copy of the available
proposed Parent Competing Proposal and any applicable transaction and financing documents;

 
(D)           after
giving such notice and prior to effecting such Parent Change of Recommendation, Parent shall make itself available to negotiate (and
cause its applicable Representatives to be available

to negotiate) with the Company (to the extent the Company wishes to negotiate) to
make such adjustments or revisions to the terms of this Agreement as would permit the Parent Board not to effect a Parent Change of
Recommendation
in response thereto; and

 
(E)            at
the end of the four-Business Day period, prior to taking action to effect a Parent Change of Recommendation, the Parent Board takes into
account any adjustments or revisions to the terms of

this Agreement proposed by the Company in writing and any other information offered
by the Company in response to the notice, and determines in good faith after consultation with its financial advisors and outside
legal
 counsel, that the Parent Competing Proposal remains a Parent Superior Proposal and that the failure to effect a Parent Change of Recommendation
 in response to such Parent Superior Proposal would be
inconsistent with the fiduciary duties owed by the Parent Board to the stockholders
of Parent under applicable Law; provided that in the event of any material amendment or material modification to any Parent
Superior
Proposal (it being understood that any amendment or modification to the economic terms of any such Parent Superior Proposal shall be
deemed material), Parent shall be required to deliver a new written
notice to the Company and to comply with the requirements of this
Section 6.4(e)(iv) with respect to such new written notice, except that the advance written notice obligation set forth
in this Section 6.4(e)(iv) shall be
reduced to two Business Days; provided, further, that any such new
written notice shall in no event shorten the original four-Business Day notice period; and
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(v)           prior
to, but not after, receipt of the Parent Stockholder Approval, in response to a Parent Intervening Event that occurs or arises after
the entry into this Agreement and that did not arise from or in

connection with a breach of this Agreement by Parent, Parent may, if
the Parent Board so chooses, effect a Parent Change of Recommendation (other than a Parent Change of Recommendation contemplated by clause
(vii) of
the definition thereof); provided, however, that such a Parent Change of Recommendation may not be made unless
and until:

 
(A)           the
Parent Board determines in good faith after consultation with its financial advisors and outside legal counsel that a Parent Intervening
Event has occurred;

 
(B)            the
Parent Board determines in good faith, after consultation with its outside legal counsel, that failure to effect a Parent Change of Recommendation
in response to such Parent Intervening

Event would be inconsistent with the fiduciary duties owed by the Parent Board to the stockholders
of Parent under applicable Law;
 

(C)            Parent
provides the Company written notice of such proposed action and the basis thereof four Business Days in advance, which notice shall set
forth in writing that the Parent Board intends to
consider whether to take such action and includes a reasonably detailed description
of the facts and circumstances of the Parent Intervening Event;

 
(D)            after
 giving such notice and prior to effecting such Parent Change of Recommendation and if requested by the Company, Parent negotiates (and
 causes its applicable Representatives to

negotiate) in good faith with the Company (to the extent the Company wishes to negotiate) to
make such adjustments or revisions to the terms of this Agreement as would permit the Parent Board not to effect a Parent
Change of Recommendation
in response thereto; and

 
(E)            at
the end of the four-Business Day period, prior to taking action to effect a Parent Change of Recommendation, the Parent Board takes into
account any adjustments or revisions to the terms of

this Agreement proposed by the Company in writing and any other information offered
by the Company in response to the notice, and determines in good faith after consultation with its financial advisors and outside
legal
counsel, that the failure to effect a Parent Change of Recommendation in response to such Parent Intervening Event would be inconsistent
with the fiduciary duties owed by the Parent Board to the stockholders of
Parent under applicable Law; provided that in the event
of any material changes regarding any Parent Intervening Event, Parent shall be required to deliver a new written notice to the Company
and to comply with the
requirements of this Section 6.4(e)(v) with respect to such new written notice, except that the
advance written notice obligation set forth in this Section 6.4(e)(v) shall be reduced to two Business Days; provided,
further, that any such new written notice shall in no event shorten the original four-Business Day notice period.
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(f)            During
the period commencing with the execution and delivery of this Agreement and continuing until the earlier of the Effective Time and termination
of this Agreement in accordance with Article VIII, Parent

shall not (and it shall cause its Subsidiaries not to) terminate,
amend, modify or waive any provision of any confidentiality, “standstill” or similar agreement to which it or any of its
Subsidiaries is a party, and Parent shall, or shall cause
its applicable Subsidiary or Subsidiaries to, enforce the standstill provisions
of any such agreement; provided that, notwithstanding any other provision in this Section 6.4, prior to, but not after,
the time the Parent Stockholder Approval
is obtained, if, in response to an unsolicited request from a third party to waive any “standstill”
or similar provision, the Parent Board determines in good faith, after consultation with its outside legal counsel that the failure to
take such
action would be inconsistent with its fiduciary duties owed by the Parent Board to the stockholders of Parent under applicable
Law, Parent may waive any such “standstill” or similar provision solely to the extent necessary to permit a
third party to
make a Parent Competing Proposal to the Parent Board and communicate such waiver to the applicable third party; provided, however, that
Parent shall advise the Company at least one Business Day prior to taking such
action.
 

(g)           Notwithstanding
anything to the contrary in this Section 6.4, any action, or failure to take action, that is taken by any Subsidiary of Parent,
any director or officer of Parent or any of its Subsidiaries or any
Representative of Parent or any of its Subsidiaries acting at Parent’s
direction or on its behalf, in each case, in violation of this Section 6.4 shall be deemed to be a breach of this Section 6.4
by Parent.
 

6.5           Preparation
of Joint Proxy Statement and Registration Statement.
 

(a)           Parent
shall promptly furnish to the Company such data and information relating to it, its Subsidiaries (including Merger Sub) and the holders
of its capital stock, as the Company may reasonably request for the
purpose of including such data and information in the Joint Proxy
Statement and any amendments or supplements thereto. The Company shall promptly furnish to Parent such data and information relating
to it, its Subsidiaries and the
holders of its capital stock, as Parent may reasonably request for the purpose of including such data
and information in the Joint Proxy Statement and the Registration Statement and any amendments or supplements thereto.
 

73



 

 
(b)           Promptly
following the entry into this Agreement, the Company and Parent shall cooperate in preparing and shall use their respective commercially
reasonable efforts to cause to be filed with the SEC reasonably

promptly following the date of this Agreement, (i) a mutually acceptable
Joint Proxy Statement relating to the matters to be submitted to the holders of Company Common Stock at the Company Stockholders Meeting
and the holders of
Parent Common Stock at the Parent Stockholders Meeting and (ii) the Registration Statement (of which the Joint
Proxy Statement will be a part). The Company and Parent shall each use reasonable best efforts to cause the Registration
Statement and
the Joint Proxy Statement to comply with the rules and regulations promulgated by the SEC and to respond promptly to any comments
of the SEC or its staff. Parent and the Company shall each use its reasonable best
efforts to cause the Registration Statement to become
effective under the Securities Act as soon after such filing as reasonably practicable and Parent shall use reasonable best efforts to
keep the Registration Statement effective as long
as is necessary to consummate the Merger. Each of the Company and Parent will advise
the other promptly after it receives any request by the SEC for amendment of the Joint Proxy Statement or the Registration Statement
or comments
thereon and responses thereto or any request by the SEC for additional information. Each of the Company and Parent shall
use reasonable best efforts to cause all documents that it is responsible for filing with the SEC in connection
with the Transactions
to comply as to form and substance in all material respects with the applicable requirements of the Securities Act and the Exchange Act.
Notwithstanding the foregoing, prior to filing the Registration Statement (or
any amendment or supplement thereto) or mailing the Joint
Proxy Statement (or any amendment or supplement thereto) or responding to any comments of the SEC with respect thereto, each of the Company
and Parent will (i) provide
the other with a reasonable opportunity to review and comment on such document or response (including
the proposed final version of such document or response), and (ii) shall include in such document or response all comments
reasonably
and promptly proposed by the other. The Company and Parent shall cause the Joint Proxy Statement to be disseminated to the Company stockholders
and the Parent stockholders as promptly as reasonably practicable after
the resolution of any comments of the SEC or its staff with respect
to the Joint Proxy Statement.
 

(c)           Parent
 and the Company shall make all necessary filings with respect to the Merger and the Transactions under the Securities Act and the Exchange
Act and applicable “blue sky” laws and the rules  and
regulations thereunder. Each Party will advise the other, promptly
after it receives notice thereof, of the time when the Registration Statement has become effective or any supplement or amendment has
been filed, the issuance of any
stop order or the suspension of the qualification of the Parent Common Stock issuable in connection with
the Merger for offering or sale in any jurisdiction. Each of the Company and Parent will use reasonable best efforts to have any
such
stop order or suspension lifted, reversed or otherwise terminated.
 

(d)           If
at any time prior to the Effective Time, any information relating to Parent or the Company, or any of their respective Affiliates, officers
or directors, should be discovered by Parent or the Company that should
be set forth in an amendment or supplement to the Registration
Statement or the Joint Proxy Statement, so that such documents would not include any misstatement of a material fact or omit to state
any material fact necessary to make
the statements therein, in light of the circumstances under which they were made, not misleading,
 the Party which discovers such information shall promptly notify the other Party and an appropriate amendment or supplement
describing
such information shall be promptly filed with the SEC and, to the extent required by applicable Law, disseminated to the stockholders
of the Company and Parent.
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6.6           Stockholders
Meetings.

 
(a)           The
Company shall use commercially reasonable efforts to take all action necessary in accordance with applicable Laws and the Organizational
Documents of the Company to duly give notice of, convene and

hold (in person or virtually, in accordance with applicable Law) a meeting
of the holders of Company Common Stock for the purpose of obtaining the Company Stockholder Approval, to be held as promptly as reasonably
practicable
following the clearance of the Joint Proxy Statement by the SEC and the Registration Statement is declared effective by the
SEC. Except as permitted by Section 6.3, the Company Board shall recommend that the holders of Company
Common Stock vote
 in favor of the adoption of this Agreement at the Company Stockholders Meeting and the Company Board shall solicit from the holders of
Company Common Stock proxies in favor of the adoption of this
Agreement, and the Joint Proxy Statement shall include the Company Board
Recommendation. Notwithstanding anything to the contrary contained in this Agreement, the Company may, without Parent’s prior written
consent, adjourn,
postpone or otherwise delay the Company Stockholders Meeting (i) if the Company believes in good faith that such
adjournment is reasonably necessary to allow reasonable additional time to (A) solicit additional proxies necessary to
obtain the
Company Stockholder Approval or (B) ensure that any legally required supplement or amendment to the Joint Proxy Statement is provided
to the holders of Company Common Stock, (ii) if, as of the time for which the
Company Stockholders Meeting is scheduled, there are
insufficient shares of Company Common Stock represented (either in person or by proxy) to constitute a quorum necessary to conduct business
at such Company Stockholders
Meeting, (iii) if and to the extent such postponement or adjournment of the Company Stockholders Meeting
is required by an order issued by any court or other Governmental Entity of competent jurisdiction in connection with this
Agreement
or (iv) if the Parent Stockholders Meeting has been adjourned or postponed by Parent in accordance with Section 6.6(b),
to the extent necessary to enable the Company Stockholders Meeting and the Parent Stockholders
Meeting to be held within a single period
of 24 consecutive hours as contemplated by Section 6.6(c); provided, however, that, unless otherwise agreed
to by the Parties, in the case of any adjournment or postponement pursuant to
clauses (i) or (ii) above, the Company Stockholders
Meeting shall not be adjourned or postponed to a date that is more than 20 Business Days after the date for which the meeting was previously
scheduled; and provided, further that the
Company Stockholders Meeting shall not be adjourned or postponed to a date on
or after the date that is two Business Days prior to the End Date. If requested by Parent, the Company shall promptly provide all voting
tabulation reports
relating to the Company Stockholders Meeting that have been prepared by the Company or the Company’s transfer
agent, proxy solicitor or other Representative, and shall otherwise keep Parent reasonably informed regarding the status
of the solicitation.
Unless there has been a Company Change of Recommendation in accordance with Section 6.3, the Parties agree to cooperate and
use their reasonable best efforts to defend against any efforts by any of the holders of
Company Common Stock or any other Person to
prevent the Company Stockholder Approval from being obtained. Once the Company has established a record date for the Company Stockholders
Meeting, the Company shall not
change such record date or establish a different record date for the Company Stockholders Meeting without
the prior written consent of Parent (which consent shall not be unreasonably withheld, conditioned or delayed), unless required
to do
so by applicable Law or its Organizational Documents or in connection with a postponement or adjournment permitted under this Agreement.
Without the prior written consent of Parent or as required by applicable Law, (i) unless
part of an annual meeting, the adoption
of this Agreement shall be the only matter (other than a non-binding advisory proposal regarding compensation that may be paid or become
payable to the named executive officers of the
Company in connection with the Merger and matters of procedure) that the Company shall
propose to be acted on by the holders of Company Common Stock at the Company Stockholders Meeting and, other than customary annual
meeting
proposals at an annual meeting, the Company shall not submit any other proposal to such stockholders in connection with the Company Stockholders
Meeting or otherwise (including any proposal inconsistent with the adoption
of this Agreement or the consummation of the Transactions)
and (ii) other than customary annual meeting proposals at an annual meeting, the Company shall not call any meeting of the holders
of Company Common Stock other than
the Company Stockholders Meeting.
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(b)           Parent
shall use commercially reasonable efforts to take all action necessary in accordance with applicable Laws and the Organizational Documents
of Parent to duly give notice of, convene and hold (in person

or virtually, in accordance with applicable Law) a meeting of the holders
of Parent Common Stock for the purpose of obtaining the Parent Stockholder Approval, to be held as promptly as reasonably practicable
following the clearance
of the Joint Proxy Statement by the SEC and the Registration Statement is declared effective by the SEC. Except
as permitted by Section 6.4, the Parent Board shall recommend that the holders of Parent Common Stock vote in favor of
the
issuance of Parent Common Stock in the Merger and the Parent Charter Amendment and the Parent Board shall solicit from holders of Parent
Common Stock proxies in favor of the Parent Stock Issuance and the Parent Charter
Amendment, and the Joint Proxy Statement shall include
 the Parent Board Recommendation. Notwithstanding anything to the contrary contained in this Agreement, Parent may, without the prior
written consent of the Company,
adjourn, postpone or otherwise delay the Parent Stockholders Meeting (i) if Parent believes in good
faith that such adjournment is reasonably necessary to allow reasonable additional time to (A) solicit additional proxies necessary
to
obtain the Parent Stockholder Approval or (B) ensure that any legally required supplement or amendment to the Joint Proxy Statement
is provided to the holders of Parent Common Stock, (ii) if, as of the time for which the Parent
Stockholders Meeting is scheduled,
there are insufficient shares of Parent Common Stock represented (either in person or by proxy) to constitute a quorum necessary to conduct
business at such Parent Stockholders Meeting, (iii) if and
to the extent such postponement or adjournment of the Parent Stockholders
Meeting is required by an order issued by any court or other Governmental Entity of competent jurisdiction in connection with this Agreement
or (iv) if the
Company Stockholders Meeting has been adjourned or postponed by the Company in accordance with Section 6.6(a),
to the extent necessary to enable the Parent Stockholders Meeting and the Company Stockholders Meeting to be held
within a single period
of 24 consecutive hours as contemplated by Section 6.6(c); provided, however, that, unless otherwise agreed
to by the Parties, in the case of any adjournment or postponement pursuant to clauses (i) or (ii) above,
the Parent Stockholders
Meeting shall not be adjourned or postponed to a date that is more than 20 Business Days after the date for which the meeting was previously
scheduled; and provided, further that the Parent Stockholders
Meeting shall not be adjourned or postponed to a date on
or after the date that is two Business Days prior to the End Date. If requested by the Company, Parent shall promptly provide all voting
tabulation reports relating to the Parent
Stockholders Meeting that have been prepared by Parent or Parent’s transfer agent, proxy
solicitor or other Representative, and shall otherwise keep the Company reasonably informed regarding the status of the solicitation.
Unless there
has been a Parent Change of Recommendation in accordance with Section 6.4, the Parties agree to cooperate and
use their reasonable best efforts to defend against any efforts by any of the holders of Parent Common Stock or any other
Person to prevent
the Parent Stockholder Approval from being obtained. Once Parent has established a record date for the Parent Stockholders Meeting, Parent
shall not change such record date or establish a different record date for the
Parent Stockholders Meeting without the prior written
consent of the Company (which consent shall not be unreasonably withheld, conditioned or delayed), unless required to do so by applicable
Law or its Organizational Documents or
in connection with a postponement or adjournment permitted under this Agreement. Without the prior
written consent of the Company or as required by applicable Law, (i) unless part of an annual meeting, the adoption of the Parent
Charter Amendment and the Parent Stock Issuance shall be the only matters that Parent shall propose to be acted on by the holders of
Parent Common Stock at the Parent Stockholders Meeting and, other than customary annual meeting
proposals at an annual meeting, Parent
shall not submit any other proposal to such stockholders in connection with the Parent Stockholders Meeting or otherwise (including any
proposal inconsistent with the Parent Charter Amendment,
Parent Stock Issuance or the consummation of the Transactions) and (ii) other
than customary annual meeting proposals at an annual meeting, Parent shall not call any meeting of the holders of Parent Common Stock
other than the
Parent Stockholders Meeting.
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(c)           The
Parties shall cooperate and use their reasonable best efforts to set the record dates for and hold the Company Stockholders Meeting and
the Parent Stockholders Meeting, as applicable, on the same day.

 
(d)           Without
 limiting the generality of the foregoing, each of the Company and Parent agrees that its obligations to hold the Company Stockholders
Meeting and the Parent Stockholders Meeting, as applicable,

pursuant to this Section 6.6 shall not be affected by the making
of a Company Change of Recommendation or a Parent Change of Recommendation, as applicable, and its obligations pursuant to this Section 6.6
shall not be affected by
the commencement, announcement, disclosure or communication to the Company or Parent, as applicable, of
any Company Competing Proposal or Parent Competing Proposal or other proposal (including, as applicable, a Company
Superior Proposal
or Parent Superior Proposal) or the occurrence or disclosure of any Company Intervening Event or Parent Intervening Event.
 

(e)           Prior
to the execution of this Agreement, Parent, as the sole stockholder of Merger Sub, shall have duly executed and delivered to Merger Sub
and the Company a written consent, to be effective by its terms
immediately following execution of this Agreement, adopting this Agreement,
pursuant to Sections 228 and 251(c) of the DGCL.
 

6.7           Access
to Information.
 

(a)           Subject
to applicable Law and the other provisions of this Section 6.7, during the period prior to the earlier of the Effective Time
and the termination of this Agreement pursuant to the terms of Section 8.1, the
Company and Parent each shall (and shall
cause its Subsidiaries to), upon request by the other, furnish the other with all information concerning itself, its Subsidiaries, directors,
officers and stockholders and such other matters as may
be reasonably necessary or advisable in connection with the Joint Proxy Statement,
the Registration Statement, or any other statement, filing, notice or application made by or on behalf of Parent, the Company or any
of their respective
Subsidiaries to any third party or any Governmental Entity in connection with the Transactions. The Company and Parent
each shall, and shall cause each of its Subsidiaries to, afford to the other Party and its Representatives, during the
period prior to
the earlier of the Effective Time and the termination of this Agreement pursuant to the terms of Section 8.1, reasonable
access, at normal business hours upon reasonable prior notice, to the officers, key employees,
agents, properties, offices and other
facilities of the Company or Parent, as applicable, and each of their Subsidiaries, as applicable, and to their books, records, contracts
and documents and shall, and shall cause each of its Subsidiaries
to, furnish reasonably promptly to the Company or Parent, as applicable,
and each of their Representatives, as applicable, such information concerning its and its Subsidiaries’ business, properties, contracts,
records and personnel as
may be reasonably requested, from time to time, by or on behalf of the Company or Parent, as applicable. The
Company or Parent, as applicable, and each of its Representatives, as applicable, shall conduct any such activities referred to
in this
Section 6.7(a) in such a manner as not to interfere unreasonably with the business or operations of the Company or Parent,
as applicable, or each of its Subsidiaries, as applicable, or otherwise cause any unreasonable interference
with the prompt and timely
discharge by the employees of the Company or Parent, as applicable, and each of its Subsidiaries, as applicable, of their normal duties.
Any such activities shall be coordinated through the General Counsels
of Parent and the Company or their designees. Notwithstanding the
foregoing:
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(i)            no
Party shall be required to, or to cause any of its Subsidiaries to, grant access or furnish information, as applicable, to the other
Party or any of its Representatives to the extent that such information is

subject to an attorney/client privilege or the attorney work
 product doctrine or that such access or the furnishing of such information, as applicable, is prohibited by applicable Law or an existing
 contract or agreement
(provided, however, the Company or Parent, as applicable, shall inform the other Party as to the
general nature of the information that is being withheld and the Company and Parent, as applicable, shall reasonably cooperate to
make
appropriate substitute arrangements to permit reasonable disclosure that does not suffer from any of the foregoing impediments, including
through the use of commercially reasonable efforts to (A) obtain the required
Consent or waiver of any third party required to provide
such information and (B) implement appropriate and mutually agreeable measures to permit the disclosure of such information in a
manner to remove the basis for the
objection, including by arrangement of appropriate clean room procedures, redaction or entry into
a customary joint defense agreement with respect to any information to be so provided, if the Parties determine that doing so
would reasonably
permit the disclosure of such information without violating applicable Law or jeopardizing such privilege); and

 
(ii)           no
investigation or information provided pursuant to this Section 6.7 shall affect or be deemed to modify any representation
or warranty made by the Company, Parent or Merger Sub in this Agreement.

 
(b)           The
Confidentiality Agreement, dated as of September 14, 2023, between Parent and the Company (as supplemented by that certain Clean
Team Addendum to Confidentiality Agreement, the “Confidentiality

Agreement”) shall survive the execution and delivery
of this Agreement in accordance with the terms thereof and shall apply to all confidential information furnished under this Agreement.
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6.8           HSR
and Other Approvals.

 
(a)           Except
for the filings and notifications made pursuant to Regulatory Laws to which the other subsections of this Section 6.8, and
not this Section 6.8(a), shall apply, promptly following the execution of this

Agreement, the Parties shall proceed to prepare
and file with the appropriate Governmental Entities and other third parties all authorizations, Consents, notifications, certifications,
registrations, declarations and filings that are necessary,
proper or advisable in order to consummate the Transactions and shall diligently
and expeditiously prosecute, and shall cooperate fully with each other in the prosecution of, such matters. Notwithstanding the foregoing
(but subject to
the other subsections of this Section 6.8), in no event shall either the Company or Parent or any of their
respective Affiliates be required to pay any consideration to any third parties or give anything of value to obtain any such Person’s
authorization, approval, Consent or waiver to effectuate the Transactions, other than filing, recordation or similar fees. Subject to
Section 6.5, Parent and the Company shall have the right to review in advance and, to the extent
reasonably practicable,
each will consult with the other on and consider in good faith the views of the other in connection with, all of the information relating
 to Parent or the Company, as applicable, and any of their respective
Subsidiaries, that appears in any filing made with, or written materials
submitted to, any third party or any Governmental Entity in connection with the Transactions. Subject to Section 6.8(c),
neither Party nor its Subsidiaries shall agree
to any actions, restrictions or conditions with respect to obtaining any Consents, registrations,
approvals, permits, expirations of waiting periods or authorizations in connection with the Transactions without the prior written consent
of
the other Party (which consent may be withheld in such other Party’s sole discretion).
 

(b)           Parent
and the Company shall cooperate and use their reasonable best efforts to take, or cause to be taken, all actions and to do, or cause
to be done, and to assist and cooperate with one another in doing, all
things necessary, proper or advisable to obtain any and all necessary
actions or nonactions, Consents, clearances, approvals and expirations or termination of any waiting periods pursuant to any applicable
Regulatory Law so as to
consummate and make effective the Merger and the other Transactions prior to the End Date, including (i) preparing
and filing any notification and report forms required under the HSR Act no later than 15 Business Days following the
date of this Agreement;
 (ii)  preparing and filing any other filings or notifications (or drafts thereof) under any other applicable Regulatory Law as promptly
 as reasonably practicable following the date of this Agreement; and
(iii)  responding to and complying with, as promptly as reasonably
 practicable, any request for additional information, documentary material or data by any Governmental Entity pursuant to the HSR Act
 or any other applicable
Regulatory Law. In furtherance of the foregoing, Parent and the Company shall not (A) commit to or agree,
or allow any of their respective Affiliates to commit to or agree, with any Governmental Entity to (1) stay, toll or extend any
applicable waiting period under the HSR Act, (2) pull and refile or resubmit the notification and report forms pursuant to the HSR
Act as applicable to the Merger or the other Transactions, (3) not consummate the Merger or any other
Transactions before an agreed
to date, or (4) any timing agreement, without the prior written consent of the other party; or (B) take any action that could
reasonably be expected to hinder or delay in any material respect the obtaining of
clearance or the expiration of the required waiting
period under the HSR Act or Consent, clearance, approval or the expiration or termination of any waiting period under any other applicable
Regulatory Law.
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(c)           Subject
to the following proviso, nothing in this Section 6.8 or otherwise in this Agreement will require Parent, Merger Sub or the
Company to take any action, including entering into any consent decree, hold

separate or other arrangements, that requires (i) selling,
divesting or disposing of any share capital or other equity voting interests, assets (whether tangible or intangible), businesses, contracts,
divisions, operations or properties of
Parent, the Company, or any of their respective Subsidiaries, (ii) terminating, transferring
or creating relationships, contractual rights or other obligations of Parent, the Company, or any of their respective Subsidiaries, or
(iii) otherwise
taking or committing to take actions that after Closing would limit Parent’s, the Company’s and any
of their respective Affiliates’ freedom of action with respect to, or their ability to retain, any share capital or other equity
voting
interests, assets (whether tangible or intangible), businesses, divisions, operations or properties of Parent or the Company or
any of their respective Subsidiaries, provided, however, that Parent, Merger Sub and the Company shall be
required to take,
or cause to be taken, such actions set forth in clauses (i)-(iii) of this Section 6.8(c) as may be necessary to
avoid or eliminate any impediment under any Regulatory Law so as to enable the Closing to occur no later than
the End Date if such actions
are (x) conditioned on the Closing and (y) not reasonably expected to materially impair the benefits or advantages the Parties
expect to receive from the Merger. Notwithstanding the foregoing, neither the
Company or Parent shall take, or agree with any Governmental
Entity to take (or permit any of its Subsidiaries to take or agree to take), any such action or actions pursuant to this Section 6.8(c) without
the prior written consent of the
Company (in the case of Parent) or Parent (in the case of the Company).
 

(d)           If
any administrative or judicial action, including any action by a private party, is instituted (or threatened to be instituted) challenging
the Merger or any other transaction contemplated in this Agreement as
violative of any Regulatory Law, each of Parent and the Company
shall use its respective best efforts to contest and resist any such action and to have vacated, lifted, reversed or overturned any order
on or before the End Date, whether
temporary, preliminary or permanent, that results from such action and that prohibits, prevents or
restricts consummation of the Merger or any other transaction contemplated by this Agreement.
 

(e)           Parent
and the Company shall (i) consult and cooperate in all respects with each other in connection with any filing or submission with
a Governmental Entity and with any investigation or other inquiry by or
before a Governmental Entity or any other Person, (ii) keep
the other party informed of any communication received by such party from any Governmental Entity or other Person (and in the case of
written communications, furnish the
other parties with a copy of such communication), (iii) permit the other party to review and
discuss in advance, and consider in good faith the views of the other parties in connection with any proposed filing, submission or other
communication to any Governmental Entity or other Person, (iv) promptly provide a copy of any such filing, submission or communication
made (or, in the case of an oral communication, a summary of such communication) by any
party to a Governmental Entity or other Person,
and (v) to the extent not prohibited by the applicable Governmental Entity, give the other party the opportunity to attend and participate
in any phone, videoconference, in-person or other
meeting or conference, in each case of clauses (i)-(v), solely as it relates to any
review, investigation, inquiry or other action pursuant to any applicable Regulatory Law in connection with the Merger or the other Transactions.
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(f)            Each
of Parent and the Company shall pay 50% of any filing fees payable to any Governmental Entity with respect to any filings made by the
Parties pursuant to this Section 6.8 under any applicable Regulatory

Law.
 

6.9           Employee
Matters.
 

(a)           The
Parties agree that, prior to the Closing, the Parties shall cooperate in reviewing, evaluating and analyzing the Company Plans and Parent
Plans with a view toward developing appropriate new Employee
Benefit Plans (the “New Plans”) with respect to each
individual who is employed as of the Closing Date by the Company or a Subsidiary thereof and who remains employed by Parent or any of
its Subsidiaries (including the Surviving
Corporation or any of its Subsidiaries) (a “Company Employee”) and each
individual who is employed as of the Closing Date by Parent or a Subsidiary thereof and who remains employed by Parent or any of its
Subsidiaries (including
the Surviving Corporation or any of its Subsidiaries) (a “Parent Employee”), which New Plans
will, to the extent permitted by applicable law, and among other things, (A) treat similarly situated employees on a substantially
equivalent
basis, taking into account all relevant factors, including duties, geographic location, tenure, qualifications and abilities,
and (B) not discriminate between employees who were covered by Company Plans, on the one hand, and those
covered by Parent Plans,
on the other hand, at the Effective Time. In addition, the Parties agree that, for the period beginning on the Closing Date and ending
on the first anniversary of the Closing Date, each Company Employee and
each Parent Employee shall be provided with (i) a total
target cash compensation opportunity (consisting of base salary or wages, as applicable, and annual cash incentive opportunity) that
is no less favorable than that provided to such
employee immediately prior to the Closing; provided that a Company Employee’s
or a Parent Employee’s base compensation (salary or wages, as applicable) shall not be reduced below the level in effect for such
employee as of
immediately prior to the Closing Date; (ii) target long-term incentive compensation opportunity that is no less favorable
than that provided to such employee immediately prior to the Closing Date, which opportunity shall be provided
so that no Company Employee
or Parent Employee will be deprived of annual long-term incentive compensation awards for any calendar year as a result of differences
in grant timing of long-term incentive awards by the Company and
Parent prior to the Closing Date; (iii) employee benefits (including
retirement plan participation but excluding severance benefits) that are no less favorable in the aggregate than those in effect for
such employee immediately prior to
the Closing Date; and (iv) eligibility for severance benefits that are no less favorable than
those in effect for such employee as of immediately prior to the Closing Date. For the avoidance of doubt, New Plans may include a Parent
Plan
or a Company Plan, as determined by the Parties in accordance with the spirit of this Section 6.9.
 

(b)           From
and after the Effective Time, as applicable, for all purposes under the New Plans, each Company Employee shall be credited with his or
her years of service with the Company and its Subsidiaries prior to
the Effective Time, and each Parent Employee shall be credited with
his or her years of service with Parent and its Subsidiaries prior to the Effective Time, to the same extent as such employee was entitled,
before the Effective Time, to
credit for such service under any corresponding Company Plan or Parent Plan, as applicable, except for
benefit accrual under any New Plan that is a “defined benefit plan” as defined in Section 3(35) of ERISA, for purposes
of
eligibility for any retiree medical, dental or life insurance benefits or disability benefits, or to the extent it would result in
a duplication of benefits for the same period of service.
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(c)           From
and after the Effective Time, as applicable, the Parties shall, or shall cause the Surviving Corporation and its Subsidiaries to, (i) cause
each Company Employee and Parent Employee and his or her eligible

dependents to be immediately eligible to participate, without any waiting
time, in any and all New Plans to the extent coverage under such New Plan replaces coverage under a comparable Company Plan or Parent
Plan in which such
employee participated immediately before the Effective Time (such plans, collectively, the “Old Plans”);
(ii) for purposes of each New Plan providing medical, dental, pharmaceutical or vision benefits to any Company Employee or
Parent
Employee, cause all pre-existing condition exclusions and actively-at-work requirements of such New Plan to be waived for such employee
and his or her covered dependents; and (iii) use commercially reasonable efforts to give
each Company Employee and Parent Employee
credit under the applicable New Plans for the plan year in which the Closing Date occurs toward applicable deductibles and annual out-of-pocket
limits for medical expenses incurred
prior to the Closing Date under the corresponding Old Plans for which payment has been made, in
each case, to the extent permitted by the applicable insurance plan provider.
 

(d)           Each
Continuing Employee who, as of immediately prior to the Effective Time, is eligible for an annual cash bonus under a Parent Plan or Company
Plan for calendar year 2024, shall receive an annual bonus for
2024 (to the extent such bonus is not otherwise paid prior to the Effective
Time) in an amount not less than the amount payable based on the reasonable projection of Parent or the Company, as applicable, as of
immediately prior to the
Effective Time, of performance achievement for calendar year 2024 under the terms of the applicable Parent Plan
or Company Plan, determined in a manner consistent with past practice and payable no later than 30 days following the
Effective Time.
 

(e)           From
and after the Effective Time, the Company and Parent shall honor, and shall cause their Subsidiaries to honor, all Company Plans and
Parent Plans in accordance with their terms. The Parties agree that the
Merger shall constitute a “change in control,” “change
of control,” or term of similar import under each applicable Company Plan, each applicable Parent Plan, any employment agreement
with a Company Employee that is substantially
similar to the employment agreement that is a Company SEC Document and any employment agreement
with a Parent Employee that is substantially similar to the employment agreement that is a Parent SEC Document.
 

(f)            The
Company will provide to Parent current, updated calculations related to Section 280G of the Code that it obtains from the advisor
that it retains to perform such calculations, promptly following receipt of
such calculations and shall provide to Parent the most recent
version of such calculations that exists ten Business Days prior to Closing (it being agreed, however, that Parent shall not be in breach
of this obligation unless it has both
(x) been notified by the Company of such breach and (y) failed to cure such breach by
delivering the most recent version of such calculations within two Business Days of receipt of such notice).
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(g)           Nothing
in this Agreement shall constitute an amendment to, or be construed as amending, any Employee Benefit Plan sponsored, maintained or contributed
to by the Company, Parent or any of their respective

Subsidiaries. The provisions of this Section 6.9 are for the sole benefit
of the Parties, and nothing in this Section 6.9, expressed or implied, is intended or will be construed to confer upon or
give to any Person (including, for the
avoidance of doubt, any Company Employee, any Parent Employee or any other service provider (who
is a natural person) of the Company, Parent or any of their respective Subsidiaries), other than the Parties and their respective
permitted
successors and assigns, any third-party beneficiary, legal or equitable or other rights or remedies (including with respect to the matters
provided for in this Section 6.9) under or by reason of any provision of this Agreement.
Nothing in this Agreement is intended
or shall be deemed to (i) establish, modify or amend any Company Plan or Parent Plan, (ii) prevent or limit the ability of
Company, Parent, the Surviving Corporation or any of their respective
Affiliates from amending or terminating any of their respective
Employee Benefit Plans or, after the Effective Time, any New Plan, or (iii) prevent or limit the ability of the Company, Parent,
the Surviving Corporation or any of their
respective Affiliates to discharge or terminate the employment or service of any employee,
officer, director or other service provider of the Company, Parent, the Surviving Corporation or any of their respective Affiliates.
 

6.10         Indemnification;
Directors’ and Officers’ Insurance.
 

(a)           Without
limiting any other rights that any Indemnified Person may have pursuant to any employment agreement or indemnification agreement in effect
as if the entry into this Agreement or otherwise, from and
after the Effective Time, Parent and the Surviving Corporation shall, jointly
and severally, indemnify, defend and hold harmless each Person who is now, or has been at any time prior to the entry into this Agreement
or who becomes
prior to the Effective Time, a director or officer of the Company or any of its Subsidiaries or who acts as a fiduciary
under any Company Plan, in each case, when acting in such capacity (the “Indemnified Persons”) against all losses,
claims, damages, costs, fines, penalties, expenses (including attorneys’ and other professionals’ fees and expenses), Liabilities
or judgments or amounts that are paid in settlement, of or incurred in connection with any Threatened or
actual Proceeding to which such
Indemnified Person is a party or is otherwise involved (including as a witness) based, in whole or in part, on or arising, in whole or
in part, out of the fact that such Person is or was a director or officer of
the Company or any of its Subsidiaries, a fiduciary under
any Company Plan or is or was serving at the request of the Company or any of its Subsidiaries as a director, officer or fiduciary of
another corporation, partnership, limited
liability company, joint venture, Employee Benefit Plan, trust or other enterprise, as applicable,
or by reason of anything done or not done by such Person in any such capacity, whether pertaining to any act or omission occurring or
existing prior to or at, but not after, the Effective Time and whether asserted or claimed prior to, at or after the Effective Time (“Indemnified
Liabilities”), including all Indemnified Liabilities based in whole or in part on, or arising in
whole or in part out of, or
pertaining to, this Agreement or the Transactions, in each case to the fullest extent permitted under applicable Law (and Parent and
the Surviving Corporation shall, jointly and severally, pay expenses incurred
in connection therewith in advance of the final disposition
of any such Proceeding to each Indemnified Person to the fullest extent permitted under applicable Law). Any Indemnified Person wishing
 to claim indemnification or
advancement of expenses under this Section 6.10, upon learning of any such Proceeding, shall
notify the Surviving Corporation (but the failure so to notify shall not relieve a Party from any obligations that it may have under
this
Section 6.10 except to the extent such failure materially prejudices such Party’s position with respect to such
claims). With respect to any determination of whether any Indemnified Person is entitled to indemnification by Parent or the
Surviving
Corporation under this Section 6.10, such Indemnified Person shall have the right, as contemplated by the DGCL, to require
that such determination be made by special, independent legal counsel selected by the Indemnified
Person and approved by Parent or the
Surviving Corporation, as applicable (which approval shall not be unreasonably withheld or delayed), and who has not otherwise performed
material services for Parent, the Surviving Corporation
or the Indemnified Person within the last three years.
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(b)           From
and after the Effective Time, Parent and the Surviving Corporation shall not amend, repeal or otherwise modify any provision in the Organizational
Documents of the Surviving Corporation or any of its

Subsidiaries in any manner that would affect (or manage the Surviving Corporation
or its Subsidiaries, with the intent to or in a manner that would affect) adversely the rights thereunder of any Indemnified Person to
indemnification,
exculpation and advancement, except to the extent required by applicable Law. Parent shall, and shall cause the Surviving
Corporation to, fulfill and honor any indemnification, expense advancement or exculpation agreements between
the Company or any of its
Subsidiaries and any of its directors, or officers existing and in effect prior to the entry into this Agreement.
 

(c)           From
and after the Effective Time, Parent and the Surviving Corporation shall indemnify any Indemnified Person against all reasonable costs
and expenses (including reasonable attorneys’ fees and expenses),
such amounts to be payable in advance upon request as provided
in Section 6.10(a), relating to the enforcement of such Indemnified Person’s rights under this Section 6.10
or under any charter, bylaw or contract; provided, that, to the
extent required by applicable Law, such Indemnified Person
to whom expenses are advanced provides an undertaking to repay such advances if it is ultimately determined by final adjudication that
such Indemnified Person is not
entitled to indemnification.
 

(d)           Parent
and the Company will cause to be put in place and maintain, and Parent shall fully prepay immediately prior to, and conditioned upon
the occurrence of, the Effective Time, “tail” insurance policies with a
claims period of at least six years from the Effective
Time (the “Tail Period”) from an insurance carrier with the same or better credit rating as the Company’s current
insurance carrier with respect to directors’ and officers’ liability
insurance (“D&O Insurance”) in
an amount and scope at least as favorable as the Company’s existing policies with respect to matters, acts or omissions existing
or occurring at or prior to, but not after, the Effective Time; provided,
however, that in no event shall the aggregate
cost of the D&O Insurance exceed during the Tail Period 300% of the current aggregate annual premium paid by the Company for such
purpose; and provided, further, that, if the cost of
such insurance coverage exceeds such amount, the Company shall obtain
a policy with the greatest coverage available for a cost not exceeding such amount.
 

(e)           In
the event that, prior to the sixth anniversary of the Effective Time, Parent or the Surviving Corporation or any of its successors or
assignees after the Effective Time (i) consolidates with or merges into any
other Person and shall not be the continuing or surviving
company or entity of such consolidation or merger or (ii) transfers all or substantially all of its properties and assets to any
Person, then, in each such case, proper provisions shall
be made so that the successors and assigns of Parent or the Surviving Corporation,
as the case may be, shall assume the obligations set forth in this Section 6.10. Parent and the Surviving Corporation shall
not sell, transfer, distribute or
otherwise dispose of any of their assets in a manner that would reasonably be expected to render Parent
or Surviving Corporation unable to satisfy their obligations under this Section 6.10. The provisions of this Section 6.10
are
intended to be for the benefit of, and shall be enforceable by, the Parties and each person entitled to indemnification or insurance
coverage or expense advancement pursuant to this Section 6.10, and his heirs and Representatives. The
rights of the Indemnified
Persons under this Section 6.10 are in addition to any rights such Indemnified Persons may have under the Organizational
Documents of the Company or any of its Subsidiaries, or under any applicable
contracts or Law.
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6.11         Transaction
Litigation. In the event any Proceeding by any Governmental Entity or other Person is commenced or, to the knowledge of the Company
or Parent, as applicable, Threatened, that questions the validity or

legality of the Transactions or seeks damages in connection therewith,
 including stockholder litigation (“Transaction Litigation”), the Company or Parent, as applicable, shall promptly
 notify the other Party of such Transaction
Litigation and shall keep the other Party reasonably informed with respect to the status thereof.
The Company or Parent, as applicable, shall give the other Party a reasonable opportunity to participate in the defense or settlement
of any
Transaction Litigation and shall consult regularly with the other Party in good faith and give reasonable consideration to the
other Party’s advice with respect to such Transaction Litigation; provided that the Company or Parent, as
applicable, shall
not cease to defend, consent to the entry of any judgment, settle or offer to settle any Transaction Litigation without the prior written
consent of the other Party (which consent shall not be unreasonably withheld,
conditioned or delayed).
 

6.12         Public
Announcements. The initial press release with respect to the execution of this Agreement shall be a joint press release to be reasonably
agreed upon by the Parties. No Party shall, and each Party will cause its
Representatives not to, issue any public announcements or make
other public disclosures regarding this Agreement or the Transactions without the prior written approval of the other Party. Notwithstanding
the foregoing, a Party, its
Subsidiaries or their Representatives may issue a public announcement or other public disclosure to the extent
such announcement or other disclosure is (a) required by applicable Law, (b) required by the rules of any stock exchange
upon which such Party’s or its Subsidiary’s capital stock is traded or (c) consistent with the final initial press release
with respect to the execution of this Agreement and the investor presentation given to investors on the date of
announcement of the execution
and delivery of this Agreement; provided, in each case, such Party uses reasonable best efforts to afford the other Party a reasonable
opportunity to first review the content of the proposed disclosure and
provide reasonable comments thereon; and provided, however,
that no provision in this Agreement shall be deemed to restrict in any manner a Party’s ability to communicate with its employees
and that neither Party shall be required
by any provision of this Agreement to consult with or obtain any approval from any other Party
with respect to a public announcement or press release issued in connection with the receipt and existence of a Company Competing
Proposal
or a Parent Competing Proposal, as applicable, and matters related thereto or a Company Change of Recommendation or Parent Change of
Recommendation, as applicable, other than as set forth in Section 6.3 or Section 6.4,
as applicable.
 

6.13         Advice
of Certain Matters; Control of Business. Subject to compliance with applicable Law, the Company and Parent, as the case may be, shall
confer on a regular basis with each other and shall promptly provide each
other (or their respective counsel) copies of all filings made
by such Party or its Subsidiaries with the SEC or any other Governmental Entity in connection with this Agreement and the Transactions,
to the extent permitted by applicable
Law. Without limiting in any way any Party’s rights or obligations under this Agreement,
nothing contained in this Agreement shall give any Party, directly or indirectly, the right to control or direct the other Party and
their respective
Subsidiaries’ operations prior to the Effective Time. Prior to the Effective Time, each of the Parties shall exercise,
 consistent with the terms and conditions of this Agreement, complete control and supervision over its and its
Subsidiaries’ respective
operations.
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6.14         Reasonable
Best Efforts; Notification.

 
(a)           Except
to the extent that the Parties’ obligations are specifically set forth elsewhere in this Article VI (including filings,
notifications, required efforts, actions and other matters with respect to Regulatory Laws

governed by Section 6.8), upon
the terms and subject to the conditions set forth in this Agreement (including Section 6.3 and Section 6.4),
each of the Parties shall use reasonable best efforts to take, or cause to be taken, all actions and
to do, or cause to be done, and
to assist and cooperate with the other Party in doing, all things necessary, proper or advisable to consummate and make effective, in
the most expeditious manner reasonably practicable, the Merger and the
other Transactions.
 

(b)           Subject
 to applicable Law and as otherwise required by any Governmental Entity, the Company and Parent each shall keep the other apprised of
 the status of matters relating to the consummation of the
Transactions, including promptly furnishing the other with copies of notices
or other communications received by Parent or the Company, as applicable, or any of its Subsidiaries, from any third party or any Governmental
Entity with
respect to the Transactions (including those alleging that the approval or Consent of such Person is or may be required in
connection with the Transactions).
 

6.15         Section 16
Matters. Prior to the Effective Time, Parent, Merger Sub and the Company shall take all such steps as may be reasonably necessary,
proper or advisable to cause any dispositions of equity securities of the
Company (including derivative securities) or acquisitions of
 equity securities of Parent (including derivative securities) in connection with this Agreement by each individual who is subject to
 the reporting requirements of
Section 16(a) of the Exchange Act with respect to the Company, or will become subject to such
reporting requirements with respect to Parent, to be exempt under Rule 16b-3 under the Exchange Act.
 

6.16         Stock
Exchange Listing and Delistings. Parent shall take all action necessary, proper and advisable to cause the Parent Common Stock to
be issued in the Merger to be approved for listing on the NYSE prior to the
Effective Time, subject to official notice of issuance. Prior
to the Closing Date, the Company shall cooperate with Parent and use reasonable best efforts to take, or cause to be taken, all actions,
and do or cause to be done all things,
reasonably necessary, proper or advisable on its part under applicable Law and rules and
policies of the NYSE to enable the delisting by the Surviving Corporation of the shares of Company Common Stock from the NYSE and the
deregistration of the shares of Company Common Stock under the Exchange Act as promptly as practicable after the Effective Time. If the
Surviving Corporation is required to file any quarterly or annual report pursuant to the
Exchange Act by a filing deadline that is imposed
by the Exchange Act and which falls on a date within the 15 days following the Closing Date, then, upon Parent’s reasonable request,
the Company shall make available to Parent, at
least ten Business Days prior to the Closing Date (or, if such request occurs within ten
Business Days of the Closing Date, promptly following such request), a substantially advanced draft of any such annual or quarterly report
reasonably likely to be required to be filed during such period (it being agreed, however, that the Company shall not be in breach of
this obligation unless it has both (x) been notified by Parent of such breach and (y) failed to cure such
breach by delivering
the most recent version of such annual or quarterly report within two Business Days of receipt of such notice).
 

86



 

 
6.17         Financing
and Indebtedness. During the period from the entry into this Agreement to the Effective Time, the Parties hereto shall cooperate
 in good faith to mutually determine and use reasonable best efforts to

implement any necessary, appropriate or desirable arrangements
 in anticipation of the consummation of the Transactions, regarding each Party’s and its Subsidiaries’ credit agreements,
 indentures or other documents governing or
relating to Indebtedness of the parties and their Subsidiaries, including arrangements by
way of amendments, consents, offers to exchange, offers to purchase, redemption, payoff, new financing or otherwise, with respect to
refinancing
or retaining a Party’s or its Subsidiaries’ credit agreements or senior notes.
 

6.18         Tax
Matters. Each of Parent, Merger Sub and the Company will (and will cause its respective Subsidiaries to) use its reasonable best
efforts to cause the Merger to qualify, and will not take, cause to be taken, knowingly
fail to take or knowingly cause to fail to be
taken (and will cause its Subsidiaries not to take, cause to be taken, knowingly fail to take, or knowingly cause to fail to be taken)
any actions that would, or would reasonably be expected to,
prevent or impede the Merger from qualifying as a “reorganization”
within the meaning of Section 368(a) of the Code. Each of Parent, Merger Sub and the Company will use its reasonable best efforts
and will cooperate with one
another to obtain (x) an opinion of Latham & Watkins LLP (or another nationally recognized
tax counsel reasonably acceptable to the Company) (“Company Tax Counsel”), dated as of the Closing Date (the “Company
Tax Opinion”) to
the effect that, on the basis of facts, representations and assumptions set forth or referred to in such opinion,
the Merger should qualify as a “reorganization” within the meaning of Section 368(a) of the Code, (y) in connection
with the
filing of the Registration Statement, an opinion of each of Wachtell, Lipton, Rosen & Katz (or another nationally recognized
tax counsel reasonably acceptable to Parent) (“Parent Tax Counsel”) and Company Tax Counsel, each dated
as of such
date as may be required by the SEC in connection with the filing of the Registration Statement, to the effect that, on the basis of facts,
representations and assumptions set forth or referred to in such opinion, the Merger
should qualify as a “reorganization”
within the meaning of Section 368(a) of the Code, and (z) any other opinion(s) of counsel to be issued in connection
with the declaration of effectiveness of the Registration Statement by the SEC (or
as of the Closing Date) regarding the U.S. federal
income tax treatment of the Transactions. In connection with the foregoing, (i) Parent shall deliver to Company Tax Counsel and
Parent Tax Counsel a duly executed officer’s certificate
in substantially the form set forth in Schedule 6.18 of the Parent
Disclosure Letter, with any modifications reasonably requested by such counsel, and (ii) the Company shall deliver to Company Tax
Counsel and Parent Tax Counsel a
duly executed officer’s certificate in substantially the form set forth in Schedule 6.18
of the Company Disclosure Letter, with any modifications reasonably requested by such counsel, in the case of each of clauses (i) and
(ii) at such
times as such counsel shall reasonably request (including in connection with the effectiveness of the Registration
Statement and at the Closing). Parent and the Company shall also provide such other information as reasonably requested
by Company Tax
Counsel or Parent Tax Counsel for purposes of rendering any opinion described in this Section 6.18.
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6.19         Takeover
Laws. None of the Parties will take any action that would cause the Transactions to be subject to requirements imposed by any Takeover
Laws, and each of them will take all reasonable steps within its control

to exempt (or ensure the continued exemption of) the Transactions
from the Takeover Laws of any state that purport to apply to this Agreement or the Transactions.
 

6.20         Obligations
of Merger Sub. Parent shall take all action necessary to cause Merger Sub and the Surviving Corporation to perform their respective
obligations under this Agreement.
 

6.21         Dividends.
Prior to the Effective Time, each of Parent and the Company shall coordinate with each other regarding the declaration and payment of
dividends in respect of shares of Company Common Stock and Parent
Common Stock and the record and payment dates relating thereto, so
that no holders of Company Common Stock shall receive two dividends, or (if dividends are declared in such quarter) fail to receive one
dividend, for any single
calendar quarter with respect to its applicable shares of Company Common Stock and Parent Common Stock received
as Merger Consideration. For the avoidance of doubt, Parent and the Company shall be permitted to declare and pay
dividends solely to
the extent permitted under Section 6.1 and Section 6.2.
 

ARTICLE VII
CONDITIONS PRECEDENT

 
7.1           Conditions
 to Each Party’s Obligation to Consummate the Merger. The respective obligation of each Party to consummate the Merger is subject
 to the satisfaction at or prior to the Effective Time of the following

conditions, any or all of which may be waived jointly by the Parties,
in whole or in part, to the extent permitted by applicable Law:
 

(a)           Stockholder
Approvals. The Company Stockholder Approval and the Parent Stockholder Approval shall have been obtained.
 

(b)           Regulatory
Approval. (i) Any waiting period (and any extension thereof or timing agreements entered into with any Governmental Entity in
accordance with Section 6.8) applicable to the Transactions under the
HSR Act shall have been terminated or shall have expired,
and (ii) all applicable filings, notifications, Consents, clearances, approvals and expirations or termination of any waiting periods
(or extensions thereof) under each other
applicable Regulatory Law relating to the Transactions as set forth on Section 7.1(b) of
the Parent Disclosure Letter shall have been made, obtained, expired, or terminated, as the case may be.
 

(c)           No
Injunctions or Restraints. No Governmental Entity having jurisdiction over any Party shall have issued any order, decree, ruling,
injunction or other action that is in effect (whether temporary, preliminary or
permanent) restraining, enjoining or otherwise prohibiting
 the consummation of the Merger, and no Law shall have been enacted after the entry into this Agreement that makes consummation of the
 Merger illegal or otherwise
prohibited.
 

(d)           Registration
Statement. The Registration Statement shall have been declared effective by the SEC under the Securities Act and shall not be the
subject of any stop order or Proceedings seeking a stop order.
 

(e)           NYSE
Listing. The shares of Parent Common Stock issuable to the holders of shares of Company Common Stock pursuant to this Agreement shall
have been authorized for listing on the NYSE, subject only to
official notice of issuance.
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7.2           Additional
Conditions to Obligations of Parent and Merger Sub. The obligations of Parent and Merger Sub to consummate the Merger are subject
to the satisfaction at or prior to the Effective Time of the following

conditions, any or all of which may be waived exclusively by Parent,
in whole or in part, to the extent permitted by applicable Law:
 

(a)           Representations
 and Warranties of the Company. (i)  The representations and warranties of the Company set forth in Section  4.2(a)  (Capital
 Structure) and the second and fourth sentences of
Section 4.2(b) (Capital Structure) shall have been true and correct
as of the date of this Agreement and shall be true and correct as of the Closing Date, as though made on and as of the Closing Date,
in all but any de minimis respects
(except that representations and warranties that speak as of a specified date or period of
time shall have been true and correct only as of such date or period of time); (ii) the representations and warranties of the Company
set forth in
Section 4.6(a) (Absence of Certain Changes or Events) and Section 4.21 (Brokers) shall have
been true and correct as of the date of this Agreement and shall be true and correct as of the Closing Date, as though made on and as
of the
Closing Date (except that representations and warranties that speak as of a specified date or period of time shall have been true
and correct only as of such date or period of time); (iii) the representations and warranties of the Company
set forth in Section 4.3(a) (Authority;
No Violations; Consents and Approvals) and all other representations and warranties of the Company set forth in Section 4.2(b) (Capital
Structure) shall have been true and correct in all material
respects as of the date of this Agreement and shall be true and correct in
all material respects as of the Closing Date, as though made on and as of the Closing Date (except that representations and warranties
that speak as of a specified
date or period of time shall have been true and correct in all material respects only as of such date or
period of time); and (iv) all other representations and warranties of the Company set forth in Article IV (A) which
are qualified by a
“Company Material Adverse Effect” shall have been true and correct as of the date of this Agreement and
shall be true and correct as of the Closing Date, as though made on and as of the Closing Date (except that representations and
warranties
that speak as of a specified date or period of time shall have been true and correct only as of such date or period of time) and (B) which
are not qualified by a “Company Material Adverse Effect” shall have been true and
correct as of the date of this Agreement
and shall be true and correct as of the Closing Date, as though made on and as of the Closing Date (except that representations and warranties
that speak as of a specified date or period of time
shall have been true and correct only as of such date or period of time), except,
in the case of this clause (iv)(B), where the failure of any such representation or warranty to be so true and correct has not had and
would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect.
 

(b)           Performance
of Obligations of the Company. The Company shall have performed, or complied with, in all material respects all agreements and covenants
required to be performed or complied with by it under
this Agreement at or prior to the Effective Time.
 

(c)           Compliance
Certificate. Parent shall have received a certificate of the Company signed by an executive officer of the Company, dated the Closing
Date, confirming that the conditions in Sections 7.2(a)  and
(b) have been satisfied.
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7.3           Additional
Conditions to Obligations of the Company. The obligation of the Company to consummate the Merger is subject to the satisfaction at
or prior to the Effective Time of the following conditions, any or all of

which may be waived exclusively by the Company, in whole or
in part, to the extent permitted by applicable Law:
 

(a)           Representations
and Warranties of Parent and Merger Sub. (i) The representations and warranties of Parent and Merger Sub set forth in Section 5.2(a) (Capital
Structure) and the second sentence, fourth sentence,
and sixth sentence of Section 5.2(b) (Capital Structure) shall
have been true and correct as of the date of this Agreement and shall be true and correct as of the Closing Date, as though made on and
as of the Closing Date, in all but any
de minimis respects (except that representations and warranties that speak as of a specified
date or period of time shall have been true and correct only as of such date or period of time); (ii) the representations and warranties
of Parent
and Merger Sub set forth in Section 5.6(a) (Absence of Certain Changes or Events) and Section 5.21
(Brokers) shall have been true and correct as of the date of this Agreement and shall be true and correct as of the Closing Date,
as
though made on and as of the Closing Date (except that representations and warranties that speak as of a specified date or period
of time shall have been true and correct only as of such date or period of time); (iii) the representations
and warranties of Parent
and Merger Sub set forth in Section 5.3(a) (Authority; No Violations; Consents and Approvals) and all other representations
and warranties of Parent set forth in Section 5.2(b) (Capital Structure) shall have
been true and correct in all material
respects as of the date of this Agreement and shall be true and correct in all material respects as of the Closing Date, as though made
on and as of the Closing Date (except that representations and
warranties that speak as of a specified date or period of time shall have
been true and correct in all material respects only as of such date or period of time); and (iv) all other representations and warranties
of Parent and Merger Sub set
forth in Article V (A) which are qualified by a “Parent Material Adverse Effect”
shall have been true and correct as of the date of this Agreement and shall be true and correct as of the Closing Date, as though made
on and as of the
Closing Date (except that representations and warranties that speak as of a specified date or period of time shall have
been true and correct only as of such date or period of time), and (B) which are not qualified by a “Parent Material
Adverse
Effect” shall have been true and correct as of the date of this Agreement and shall be true and correct as of the Closing Date,
as though made on and as of the Closing Date (except that representations and warranties that speak
as of a specified date or period
of time shall have been true and correct only as of such date or period of time), except, in the case of this clause (iv)(B), where the
failure of any such representation or warranty to be so true and correct
that would not reasonably be expected to have, individually
or in the aggregate, a Parent Material Adverse Effect.
 

(b)           Performance
of Obligations of Parent and Merger Sub. Parent and Merger Sub each shall have performed, or complied with, in all material respects
all agreements and covenants required to be performed or
complied with by them under this Agreement at or prior to the Effective Time.
 

(c)           Compliance
Certificate. The Company shall have received a certificate of Parent signed by an executive officer of Parent, on behalf of Parent
and Merger Sub and dated the Closing Date, confirming that the
conditions in Sections 7.3(a) and (b) have been
satisfied.
 

(d)           Company
Tax Opinion. The Company shall have received the Company Tax Opinion.
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7.4           Frustration
of Closing Conditions. None of the Parties may rely, either as a basis for not consummating the Merger or for terminating this Agreement,
on the failure of any condition set forth in Section 7.1, 7.2 or 7.3, as

the case may be, to be satisfied if
such failure was caused by such Party’s breach in any material respect of any provision of this Agreement.
 

ARTICLE VIII
TERMINATION

 
8.1           Termination.
This Agreement may be terminated and the Merger may be abandoned at any time prior to the Effective Time, whether (except as expressly
 set forth below) before or after the Company Stockholder

Approval or the Parent Stockholder Approval has been obtained:
 

(a)           by
mutual written consent of the Company and Parent;
 

(b)           by
either the Company or Parent:
 

(i)            if
 any Governmental Entity having jurisdiction over any Party shall have issued any order, decree, ruling or injunction or taken any other
 action permanently restraining, enjoining or otherwise
prohibiting the consummation of the Merger and such order, decree, ruling or injunction
or other action shall have become final and nonappealable, or if there shall be adopted any Law that permanently makes consummation
of
the Merger illegal or otherwise permanently prohibited; provided, however, that the right to terminate this Agreement under
this Section 8.1(b)(i) shall not be available to the Company, on the one hand, or Parent, on the
other hand, if the
failure of the Company, on the one hand, or either of Parent or Merger Sub, on the other hand, to fulfill any material covenant or agreement
under this Agreement has been the cause of, materially contributed
to or resulted in the action or event described in this Section 8.1(b)(i) occurring;

 
(ii)           subject
to the last sentence of Section 9.9, if the Merger shall not have been consummated on or before 11:59 p.m. Eastern time
on August 20, 2025 (such date and time, as it may be extended, or such

date and time as may be otherwise agreed by the Company and
Parent in writing, the “End Date”); provided that if on such date and time, one or more of the conditions to
 the Closing set forth in (A) Section 7.1(b)  or
(B) Section 7.1(c) (if, in the case of clause
(B), the order, decree, ruling, injunction or other action or Law, as applicable, relates to a Regulatory Law) shall not have been satisfied,
but all other conditions to the Closing shall
have been satisfied (or in the case of conditions that by their terms are to be satisfied
at the Closing, shall be capable of being satisfied or waived on such date) or waived, then the End Date shall be automatically extended
until
11:59 p.m. Eastern time on November 20, 2025 (or such other date and time as may be otherwise agreed by the Company and
Parent in writing); provided, however, that the right to terminate this Agreement under this
Section 8.1(b)(ii) shall
not be available to the Company, on the one hand, or Parent, on the other hand, if the failure of the Company, on the one hand, or either
of Parent or Merger Sub, on the other hand, to fulfill any material
covenant or agreement under this Agreement, including Section 6.8,
has been the cause of, materially contributed to or resulted in the failure of the Merger to occur on or before such date;
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(iii)          in
 the event of a breach of any representation, warranty, covenant or other agreement contained in this Agreement which would give rise
 to the failure of a condition set forth in Section 7.2(a)  or

Section 7.2(b) (with respect to Parent
as the terminating Party) or Section 7.3(a) or Section 7.3(b) (with respect to the Company as the terminating
Party), as applicable (and such breach is not curable prior to the End Date, or if
curable prior to the End Date, has not been cured
by the earlier of (i) 30 days after the giving of written notice to the breaching Party of such breach and (ii) five Business
Days prior to the End Date) (a “Terminable Breach”);
provided, however, that the terminating Party (or
Merger Sub, with respect to Parent as the terminating Party) is not then in Terminable Breach of any representation, warranty, covenant
or other agreement contained in this
Agreement; or

 
(iv)          if
 (A)  the Company Stockholder Approval shall not have been obtained upon a vote held at a duly held and completed Company Stockholders
Meeting after, if applicable, final adjournment and

postponement, or (B) the Parent Stockholder Approval shall not have been obtained
upon a vote held at a duly held and completed Parent Stockholders Meeting after, if applicable, final adjournment and postponement;
 

(c)           by
Parent, prior to, but not after, the time the Company Stockholder Approval is obtained, if the Company Board or a committee thereof shall
have effected a Company Change of Recommendation (whether or
not such Company Change of Recommendation is permitted by this Agreement);
or
 

(d)           by
the Company, prior to, but not after, the time the Parent Stockholder Approval is obtained, if the Parent Board or a committee thereof
shall have effected a Parent Change of Recommendation (whether or not
such Parent Change of Recommendation is permitted by this Agreement).
 

8.2           Notice
of Termination; Effect of Termination.
 

(a)           A
terminating Party shall provide written notice of termination to the other Party specifying with particularity the reason for such termination
and any valid termination in accordance with the terms of this
Agreement shall be effective immediately upon delivery of such written
notice to the other Party.
 

(b)           In
the event of termination of this Agreement by any Party as provided in Section 8.1, this Agreement shall forthwith become
void and there shall be no Liability or obligation on the part of any Party, except
with respect to this Section 8.2, Section 6.7(b),
Section 8.3 and Article I and IX (and the provisions that substantively define any related defined terms
not substantively defined in such Sections and Articles (including Annex A));
provided, however, that notwithstanding
anything to the contrary in this Agreement, no such termination shall relieve any Party from Liability for any damages for a Willful
and Material Breach of any covenant, agreement or obligation
under this Agreement or actual fraud (as defined under Delaware law) to
 the extent arising out of the express representations and warranties made by a Party under Article IV or Article V,
as applicable (including the loss to the
stockholders of Parent or the Company, as applicable, of the benefits of the transactions contemplated
by this Agreement).
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8.3           Expenses
and Other Payments.

 
(a)           Except
as otherwise provided in this Agreement, each Party shall pay its own expenses incident to preparing for, entering into and carrying
out this Agreement and the consummation of the Transactions, whether

or not the Merger shall be consummated. For the avoidance of doubt,
Parent shall bear and pay the expenses incurred in connection with the filing of the Registration Statement and the printing and mailing
to the stockholders of Parent
of the Joint Proxy Statement and the Company shall bear and pay the expenses incurred in connection with
the filing, printing and mailing to the stockholders of the Company of the Joint Proxy Statement. Except as otherwise provided
in Section 3.3(b)(v),
all transfer, documentary, sales, use, stamp, registration and other similar Taxes and fees imposed with respect to, or as a result of,
the Merger shall be borne by Parent or the Surviving Corporation, and expressly
shall not be a Liability of holders of Company Common
Stock.
 

(b)           If
(i) Parent terminates this Agreement pursuant to Section 8.1(c) (Company Change of Recommendation), (ii) Parent
or the Company terminates this Agreement pursuant to Section 8.1(b)(ii) (End Date) and, in
the case of clause (ii) only,
both the Company Stockholder Approval shall not have been obtained and the Company Board or a committee thereof shall have effected a
Company Change of Recommendation, or (iii) the Company
terminates this Agreement pursuant to Section 8.1(b)(iv)(A)  (Failure
 to Obtain Company Stockholder Approval) at a time when Parent had the right to terminate this Agreement pursuant to Section 8.1(c)  (Company
 Change of
Recommendation), then the Company shall pay Parent the Company Termination Fee in cash by wire transfer of immediately available
 funds to an account designated by Parent no later than two Business Days after notice of
termination of this Agreement.
 

(c)           If
(i) the Company terminates this Agreement pursuant to Section 8.1(d) (Parent Change of Recommendation), (ii) Parent
or the Company terminates this Agreement pursuant to Section 8.1(b)(ii) (End Date)
and, in the case of clause (ii) only,
both the Parent Stockholder Approval shall not have been obtained and the Parent Board or a committee thereof shall have effected a Parent
Change of Recommendation, or (iii) Parent terminates this
Agreement pursuant to Section 8.1(b)(iv)(B) (Failure
to Obtain Parent Stockholder Approval) at a time when the Company had the right to terminate this Agreement pursuant to Section 8.1(d) (Parent
Change of Recommendation), then
Parent shall pay the Company the Parent Termination Fee in cash by wire transfer of immediately available
funds to an account designated by the Company no later than two Business Days after notice of termination of this Agreement.
 

(d)           If
either the Company or Parent terminates this Agreement pursuant to (i) Section 8.1(b)(iv)(A) (Failure to Obtain
Company Stockholder Approval), other than in the circumstances described in Section 8.3(b) or
Section 8.3(e),
then the Company shall pay Parent the Expense Amount or (ii) Section 8.1(b)(iv)(B) (Failure to Obtain Parent Stockholder
Approval), other than in the circumstances described in Section 8.3(c) or Section 8.3(f), then
Parent shall
pay the Company the Expense Amount, in each case, no later than two Business Days after notice of termination of this Agreement.
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(e)           If
(i) (A) Parent or the Company terminates this Agreement pursuant to Section 8.1(b)(iv)(A) (Failure to Obtain
Company Stockholder Approval), and on or before the date of any such termination a Company

Competing Proposal made after the entry into
this Agreement but before any termination shall have been publicly announced or publicly disclosed and not been publicly withdrawn without
qualification at least five Business Days prior
to the Company Stockholders Meeting or (B)  the Company or Parent terminates this
Agreement pursuant to Section 8.1(b)(ii)  (End Date) or Parent terminates this Agreement pursuant to Section 8.1(b)(iii)  (Company
Terminable
Breach) and following the execution of this Agreement and on or before the date of any such termination a Company Competing
Proposal shall have been publicly announced or publicly disclosed and not publicly withdrawn without
qualification at least five Business
Days prior to the date of such termination, and (ii) (x) within nine months after the date of such termination, the Company
enters into a definitive agreement with respect to a Company Competing
Proposal and (y)  such transaction is subsequently consummated,
whether during or following such nine-month period, then the Company shall pay Parent, within two Business Days of the consummation of
 such transaction, the
Company Termination Fee less any amount previously paid by the Company pursuant to Section 8.3(d)(i).
It is understood and agreed that with respect to the preceding clauses (i) and (ii), any reference in the definition of Company
Competing Proposal to “20%” shall be deemed to be a reference to “50%.”
 

(f)            If
 (i)  (A) Parent or the Company terminates this Agreement pursuant to Section 8.1(b)(iv)(B)  (Failure to Obtain
 Parent Stockholder Approval), and on or before the date of any such termination a Parent
Competing Proposal made after the entry into
this Agreement but before any termination shall have been publicly announced or publicly disclosed and not been publicly withdrawn without
qualification at least five Business Days prior
to the Parent Stockholders Meeting or (B)  the Company or Parent terminates this
Agreement pursuant to Section 8.1(b)(ii)  (End Date) or the Company terminates this Agreement pursuant to Section 8.1(b)(iii)  (Parent
 Terminable
Breach) and following the execution of this Agreement and on or before the date of any such termination a Parent Competing
Proposal shall have been publicly announced or publicly disclosed and not publicly withdrawn without
qualification at least five Business
Days prior to the date of such termination, and (ii) (x) within nine months after the date of such termination, Parent enters
into a definitive agreement with respect to a Parent Competing Proposal and
(y) such transaction is subsequently consummated, whether
during or following such nine-month period, then Parent shall pay the Company, within two Business Days of the consummation of such transaction,
the Parent Termination
Fee less any amount previously paid by Parent pursuant to Section 8.3(d)(ii). It is understood and
agreed that (1) with respect to the preceding clause (i) and (ii), any reference in the definition of Parent Competing Proposal
to “20%”
shall be deemed to be a reference to “50%.”
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(g)           In
no event shall Parent be entitled to receive more than one payment of the Company Termination Fee or more than one payment of the Expense
Amount. If Parent receives the Company Termination Fee, then

Parent will not be entitled to also receive a payment of the Expense Amount;
upon payment of any Company Termination Fee, any Expense Amount previously paid by the Company shall be credited against the amount of
the Company
Termination Fee. In no event shall the Company be entitled to receive more than one payment of the Parent Termination Fee
or more than one payment of the Expense Amount. If the Company receives the Parent Termination Fee, then
the Company will not be entitled
to also receive a payment of the Expense Amount; upon payment of any Parent Termination Fee, any Expense Amount previously paid by Parent
shall be credited against the amount of the Parent
Termination Fee. The Parties agree that the agreements contained in this Section 8.3
are an integral part of the Transactions, and that, without these agreements, the Parties would not enter into this Agreement. If
a Party fails to promptly
pay the amount due by it pursuant to this Section 8.3, interest shall accrue on such amount from
the date such payment was required to be paid pursuant to the terms of this Agreement until the date of payment at the rate equal to
the
greater of 5% per annum and the federal funds rate. If, in order to obtain such payment, the other Party commences a Proceeding that
results in judgment for such Party for such amount, the defaulting Party shall pay the other Party its
reasonable out-of-pocket costs
and expenses (including reasonable attorneys’ fees and expenses) incurred in connection with such Proceeding. The Parties agree
that the monetary remedies set forth in this Section 8.3 and the equitable
remedies set forth in Section 9.9
shall be the sole and exclusive remedies of (i) the Company and its Subsidiaries against Parent and Merger Sub and any of their
respective former, current or future directors, officers, stockholders,
Representatives or Affiliates for any loss suffered as a result
of the failure of the Merger to be consummated except in the case of actual fraud (as defined under Delaware law) to the extent arising
out of the express representations and
warranties made by Parent under Article V or a Willful and Material Breach of any
covenant, agreement or obligation (in which case only Parent and Merger Sub shall be liable for damages for such fraud or Willful and
Material
Breach), and, upon payment of such amount, none of Parent or Merger Sub or any of their respective former, current or future
directors, officers, stockholders, Representatives or Affiliates shall have any further Liability or obligation
relating to or arising
out of this Agreement or the Transactions, except for the Liability of Parent or Merger Sub, as applicable, in the case of actual fraud
 (as defined under Delaware law) to the extent arising out of the express
representations and warranties made by Parent under Article V
or a Willful and Material Breach of any covenant, agreement or obligation; and (ii) Parent and Merger Sub against the Company
and its Subsidiaries and any of their
respective former, current or future directors, officers, stockholders, Representatives or Affiliates
for any loss suffered as a result of the failure of the Merger to be consummated except in the case of actual fraud (as defined under
Delaware law) to the extent arising out of the express representations and warranties made by the Company under Article IV
or a Willful and Material Breach of any covenant, agreement or obligation (in which case only the Company
shall be liable for damages
 for such fraud or Willful and Material Breach), and, upon payment of such amount, none of the Company and its Subsidiaries or any of
 their respective former, current or future directors, officers,
stockholders, Representatives or Affiliates shall have any further Liability
or obligation relating to or arising out of this Agreement or the Transactions, except for the Liability of the Company in the case of
actual fraud (as defined
under Delaware law) to the extent arising out of the express representations and warranties made by the Company
under Article IV or a Willful and Material Breach of any covenant, agreement or obligation.
 

ARTICLE IX
GENERAL PROVISIONS

 
9.1           Survival.
Except as otherwise provided in this Agreement, none of the representations, warranties, agreements and covenants contained in this Agreement
will survive the Closing; provided, however, that Article I (and

the provisions that substantively define any
related defined terms not substantively defined in Article I (including Annex A)), this Article IX and
the agreements of the Parties in Articles II and III, and Section 4.24 (No Additional
Representations), Section  5.25
 (No Additional Representations), Section  6.9 (Employee Matters), Section  6.10 (Indemnification; Directors’
 and Officers’ Insurance), Section  6.18 (Tax Matters), and those other covenants and
agreements contained in this Agreement
 that by their terms apply, or that are to be performed in whole or in part, after the Closing, shall survive the Closing. The Confidentiality
Agreement shall (i)  survive termination of this
Agreement in accordance with its terms and (ii) terminate as of the Effective
Time.
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9.2           Notices.
All notices, requests and other communications to any Party under, or otherwise in connection with, this Agreement shall be in writing
and shall be deemed to have been duly given (a) upon receipt, if delivered
in person, (b) upon transmission, if transmitted
by electronic mail (“e-mail”) (excluding “undeliverable” or similar automated replies); or (c) the
next succeeding Business Day, if transmitted by national overnight courier (providing
proof of delivery), in each case as addressed as
follows (or to such other address as any Party shall specify by written notice so given):
 
  (i) if to Parent or Merger Sub, to:
     
    CONSOL Energy Inc.
    275 Technology Drive, Suite 101
    Canonsburg, Pennsylvania 15317
    Attention: Mitesh Thakkar
      Matthew Tyree
    E-mail: MiteshThakkar@consolenergy.com
      MatthewTyree@consolenergy.com
     
    with a required copy to (which copy
shall not constitute notice):
     
    Wachtell, Lipton, Rosen &
Katz
    51 West 52nd Street
    New York, New York 10019
    Attention: Jenna E. Levine
    E-mail: JELevine@wlrk.com
     
    and
     
    McGuireWoods LLP
    Tower Two-Sixty
    260 Forbes Avenue, Suite 1800
    Pittsburgh, PA 15222
    Attention: Hannah Thompson Frank
    E-mail: HFrank@mcguirewoods.com
     
    and
     
    McGuireWoods LLP
    201 North Tyron Street, Suite 3000
    Charlotte, NC 28202
    Attention: John B. Hoke
    E-mail: JBHoke@mcguirewoods.com

 

 96



 

 
  (ii) if to the Company, to:
     
    Arch Resources, Inc.
    1 CityPlace Drive, Suite 300
    St. Louis, MO 63141
    Attention: Rosemary L. Klein
    E-mail: RKlein@archrsc.com
     
    with a required copy to (which copy
shall not constitute notice):
     
    Latham & Watkins LLP
    1271 Avenue of the Americas
    New York, New York 10020
    Attention: Charles K. Ruck
      Charles E. Carpenter
      Ian A. Nussbaum
      Thomas A. Verity
    E-mail: Charles.Ruck@lw.com
      Charlie.Carpenter@lw.com
      Ian.Nussbaum@lw.com
      Thomas.Verity@lw.com
 
Rejection or other
refusal to accept or the inability to deliver because of a changed address of which no notice has been given shall be deemed to be receipt
of the notice as of the date of such rejection, refusal or inability to deliver.
 

9.3           Rules of
Construction.
 

(a)           Each
of the Parties acknowledges that it has been represented by counsel of its choice throughout all negotiations that have preceded the
execution of this Agreement and that it has executed the same with the
advice of said independent counsel. Each Party and its counsel
cooperated in the drafting and preparation of this Agreement and the documents referred to in this Agreement, and any and all drafts
relating thereto exchanged between the
Parties shall be deemed the work product of the Parties and may not be construed against any Party
by reason of its preparation. Accordingly, any rule of law or any legal decision that would require interpretation of any ambiguities
in
this Agreement against any Party that drafted it is of no application and is expressly waived.
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(b)           The
inclusion of any information in the Company Disclosure Letter or Parent Disclosure Letter shall not be deemed an admission or acknowledgment,
in and of itself and solely by virtue of the inclusion of such

information in the Company Disclosure Letter or Parent Disclosure Letter,
as applicable, that such information is required to be listed in the Company Disclosure Letter or Parent Disclosure Letter, as applicable,
that such items are or
may be material to the Company and its Subsidiaries, taken as a whole, or Parent and its Subsidiaries, taken as
a whole, as the case may be, or that such items have resulted or may result in a Company Material Adverse Effect or a
Parent Material
Adverse Effect. The headings, if any, of the individual sections of each of the Parent Disclosure Letter and the Company Disclosure Letter
are inserted for convenience only and shall not be deemed to constitute a part
thereof or a part of this Agreement. The Company Disclosure
Letter and Parent Disclosure Letter are arranged in sections corresponding to the Sections of this Agreement merely for convenience,
and the disclosure of an item in one
section of the Company Disclosure Letter or Parent Disclosure Letter, as applicable, as an exception
 to a particular representation or warranty shall be deemed adequately disclosed as an exception with respect to all other
representations
or warranties to the extent that the relevance of such item to such representations or warranties is reasonably apparent on its face,
notwithstanding the presence or absence of an appropriate section of the Company
Disclosure Letter or Parent Disclosure Letter with respect
to such other representations or warranties or an appropriate cross reference thereto. Each of the Company Disclosure Letter and the
Parent Disclosure Letter is qualified in its
entirety by reference to the specific provisions of this Agreement, and is not intended
to constitute, and shall not be construed as constituting, representations and warranties of the Company, Parent or Merger Sub, as applicable,
except
as and to the extent provided in this Agreement. The Parties agree that the disclosure set forth in any particular section or
subsection of the Company Disclosure Letter or Parent Disclosure Letter, as applicable, shall be deemed to be an
exception to (or, as
applicable, a disclosure for purposes of) (i) the representations and warranties or covenants of the Company or Parent and Merger
Sub, as applicable, that are set forth in the corresponding Section or subsection of
this Agreement (whether or not there is a corresponding
reference to the Company Disclosure Letter or Parent Disclosure Letter in such Section or subsection of this Agreement), and (ii) any
other representations and warranties or
covenants of the Company or Parent and Merger Sub, as applicable, that are set forth in this
Agreement, but in the case of this clause (ii) only if the relevance of that disclosure as an exception to (or a disclosure for
purposes of) such
other representations and warranties (or covenants, as applicable) is reasonably apparent on the face of such disclosure.
Neither the Company Disclosure Letter nor the Parent Disclosure Letter shall be deemed to be part of this
Agreement but shall instead
constitute facts ascertainable outside of this Agreement for purposes of Section 251 of the DGCL.
 

(c)           The
specification of any dollar amount in the representations and warranties or otherwise in this Agreement or in the Company Disclosure
Letter or Parent Disclosure Letter, as applicable, is not intended and
shall not be deemed to be an admission or acknowledgment of the
materiality of such amounts or items, nor shall the same be used in any dispute or controversy between or among the Parties to determine
whether any obligation, item
or matter (whether or not described in this Agreement or included in any schedule) is or is not material
for purposes of this Agreement.
 

(d)           All
references in this Agreement to Annexes, Exhibits, Schedules, Articles, Sections, subsections and other subdivisions refer to the corresponding
Annexes, Exhibits, Schedules, Articles, Sections, subsections
and other subdivisions of this Agreement unless expressly provided otherwise.
The words “this Agreement,” “herein,” “hereby,” “hereunder,” “hereto” and
“hereof” and words of similar import, refer to this Agreement as a whole and
not to any particular subdivision unless expressly
so limited. The words “this Section,” “this subsection” and words of similar import, refer only to the Sections
or subsections hereof in which such words occur. Unless the context
otherwise requires, the word “including” (in its various
forms) means “including, without limitation.” For purposes of this Agreement, pronouns in masculine, feminine or neuter genders
shall be construed to state and include any other
gender and words, terms and titles (including terms defined in this Agreement) in the
singular form shall be construed to include the plural and vice versa, unless the context otherwise expressly requires. Unless the context
otherwise
requires, all defined terms contained in this Agreement shall include the singular and plural and the conjunctive and disjunctive
forms of such defined terms. Unless the context otherwise requires, all references in this Agreement to a
specific time shall refer to
New York, New York time. As used in this Agreement: (i) unless the context otherwise requires, the word “or” is not
exclusive; (ii) the word “extent” in the phrase “to the extent” shall mean the degree to
which a subject
or other thing extends and such phrase shall not mean simply “if”; (iii) references to “written” or “writing”
include in electronic form; and (iv) the term “dollars” and the symbol “$” mean United States Dollars. The
table of contents and headings in this Agreement are for convenience of reference only, do not constitute part of this Agreement and
shall not be deemed to limit or otherwise affect any of the provisions hereof.
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(e)           In
this Agreement, except as the context may otherwise require, references to: (i) any agreement (including this Agreement), contract,
statute or regulation are to the agreement, contract, statute or regulation as

amended, modified, supplemented, restated, amended and
restated or replaced from time to time (in the case of an agreement or contract, to the extent permitted by the terms thereof and, if
applicable, by the terms of this Agreement);
(ii) any Governmental Entity includes any successor to that Governmental Entity; (iii) any
applicable Law refers to such applicable Law as amended, modified, supplemented or replaced from time to time (and, in the case of statutes,
include any rules and regulations promulgated under such statute) and references to any section of any applicable Law or other law
include any successor to such section; (iv) “days” mean calendar days; when calculating the period of
time within which,
or following which, any act is to be done or step taken pursuant to this Agreement, the date that is the reference day in calculating
such period shall be excluded and if the last day of the period is a non-Business Day,
the period in question shall end on the next Business
Day, or if any action must be taken under this Agreement on or by a day that is not a Business Day, then such action may be validly taken
on or by the next day that is a Business
Day; and (v) “made available” means, with respect to any document or other
 information made available by the Company or Parent, as applicable, any document or other information that was (A) provided by the
Company or its
Representatives to Parent and its Representatives, or provided by Parent or its Representatives to the Company and its
Representatives, as applicable, (B) included in the virtual data room of the Company or Parent, as applicable, hosted
in connection
with the Transactions and available to the other party and its Representatives or (C) filed or furnished with the SEC by the Company
or Parent, as applicable, and publicly available on EDGAR, in each case prior to the
execution of this Agreement.
 

9.4           Counterparts.
This Agreement may be executed in two or more counterparts, including via facsimile or e-mail in “portable document format”
(“.pdf”) form transmission, all of which shall be considered one and the same
agreement and shall become effective when two
or more counterparts have been signed by each of the Parties and delivered to the other Parties, it being understood that all Parties
need not sign the same counterpart.
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9.5           Entire
Agreement; No Third Party Beneficiaries. This Agreement (together with the Confidentiality Agreement and any other documents and
instruments executed pursuant hereto) constitutes the entire agreement and

supersedes all prior agreements, understandings, representations
and warranties, both written and oral, among the Parties with respect to the subject matter hereof. The Company Disclosure Letter and
the Parent Disclosure Letter do not
form part of this Agreement but instead operate upon the terms of this Agreement as provided in this
Agreement. Except for (a) the provisions of Section 6.10 (which from and after the Effective Time are intended for the
benefit of, and
shall be enforceable by, the Persons referred to in Section 6.10 and by their respective heirs and Representatives),
but only from and after the Effective Time, and (b) the rights of the Company, on behalf of the Company’s stockholders
(each
of which are third party beneficiaries of this Agreement to the extent required for this provision to be enforceable), and the rights
of Parent, on behalf of Parent’s stockholders (each of which are third party beneficiaries of this
Agreement to the extent required
for this provision to be enforceable), to pursue specific performance as set forth in Section 9.9 or, if specific performance
is not sought or granted as a remedy, damages (including damages based on the
loss of the benefits of the transactions contemplated by
this Agreement to such stockholders) in accordance with Section 8.2(b) in the event of fraud or Willful and Material
Breach (it being agreed that in no event shall any Company or
Parent shareholder be entitled to enforce any of their rights, or any of
the party’s obligations, under this Agreement directly in the event of any such breach, but rather that (i) the Company shall
have the sole and exclusive right to do so
in its sole and absolute discretion, as agent for the Company’s stockholders, and (ii) Parent
shall have the sole and exclusive right to do so in its sole and absolute discretion, as agent for Parent’s stockholders, and the
Company or
Parent, as applicable, may retain any amounts obtained in connection therewith), nothing in this Agreement, express or implied,
is intended to or shall confer upon any Person other than the Parties any right, benefit or remedy of any
nature whatsoever under or
by reason of this Agreement.
 

9.6           Governing
Law; Venue; Waiver of Jury Trial.
 

(a)           THIS
AGREEMENT, AND ALL CLAIMS OR CAUSES OF ACTION (WHETHER IN CONTRACT OR TORT) THAT MAY BE BASED UPON, ARISE OUT OF OR RELATE TO THIS
AGREEMENT, OR
THE NEGOTIATION, EXECUTION OR PERFORMANCE OF THIS AGREEMENT, SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF DELAWARE, WITHOUT
GIVING EFFECT TO ANY PRINCIPLES OF CONFLICTS OF LAW THEREOF THAT WOULD RESULT IN THE APPLICATION
OF THE LAWS OF ANY OTHER JURISDICTION.
 

(b)           THE
PARTIES IRREVOCABLY SUBMIT TO THE JURISDICTION OF THE COURT OF CHANCERY OF THE STATE OF DELAWARE OR, SOLELY IF THE COURT OF CHANCERY
OF THE STATE
OF DELAWARE OR THE DELAWARE SUPREME COURT DETERMINES THAT, NOTWITHSTANDING SECTION 111 OF THE DGCL, THE COURT OF CHANCERY
OF THE STATE OF DELAWARE DOES NOT HAVE
OR SHOULD NOT EXERCISE SUBJECT MATTER JURISDICTION OVER SUCH MATTER, THE SUPERIOR COURT OF THE
 STATE OF DELAWARE AND THE FEDERAL COURTS OF THE UNITED STATES OF
AMERICA LOCATED IN THE STATE OF DELAWARE SOLELY IN CONNECTION WITH ANY
DISPUTE THAT ARISES IN RESPECT OF THE INTERPRETATION AND ENFORCEMENT OF THE PROVISIONS OF THIS
AGREEMENT AND THE DOCUMENTS REFERRED TO
IN THIS AGREEMENT OR IN RESPECT OF THE TRANSACTIONS, AND WAIVE, AND AGREE NOT TO ASSERT, AS A DEFENSE IN ANY ACTION, SUIT OR
PROCEEDING
FOR INTERPRETATION OR ENFORCEMENT HEREOF OR ANY SUCH DOCUMENT THAT IT IS NOT SUBJECT THERETO OR THAT SUCH ACTION, SUIT OR PROCEEDING
MAY NOT BE BROUGHT
OR IS NOT MAINTAINABLE IN SAID COURTS OR THAT VENUE THEREOF MAY NOT BE APPROPRIATE OR THAT THIS AGREEMENT
OR ANY SUCH DOCUMENT MAY NOT BE ENFORCED IN OR BY SUCH
COURTS, AND THE PARTIES IRREVOCABLY AGREE THAT ALL CLAIMS WITH RESPECT TO
 SUCH ACTION, SUIT OR PROCEEDING SHALL BE HEARD AND DETERMINED EXCLUSIVELY BY SUCH A
DELAWARE STATE OR FEDERAL COURT. THE PARTIES CONSENT
TO AND GRANT ANY SUCH COURT JURISDICTION OVER THE PERSON OF SUCH PARTIES AND OVER THE SUBJECT MATTER OF SUCH
DISPUTE AND AGREE THAT MAILING
OF PROCESS OR OTHER PAPERS IN CONNECTION WITH SUCH ACTION, SUIT OR PROCEEDING IN THE MANNER PROVIDED IN SECTION 9.2 OR IN
SUCH OTHER
MANNER AS MAY BE PERMITTED BY APPLICABLE LAW SHALL BE VALID AND SUFFICIENT SERVICE THEREOF.
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9.7           Severability.
Each Party agrees that, should any court or other competent authority hold any provision of this Agreement or part hereof to be invalid,
illegal or unenforceable in any jurisdiction, such invalidity, illegality

or unenforceability shall not affect any other term or provision
of this Agreement or invalidate or render unenforceable such other term or provision in any other jurisdiction. Upon such determination
that any term or other provision is
invalid, illegal or unenforceable, the Parties shall negotiate in good faith to modify this Agreement
so as to effect the original intent of the Parties as closely as possible in a mutually acceptable manner in order that the Transactions
be
consummated as originally contemplated to the greatest extent possible.
 

9.8           Assignment.
Neither this Agreement nor any of the rights, interests or obligations under this Agreement shall be assigned by any of the Parties (whether
by operation of Law or otherwise) without the prior written
consent of the other Party. Subject to the preceding sentence, this Agreement
 will be binding upon, inure to the benefit of and be enforceable by the Parties and their respective successors and permitted assigns.
Any purported
assignment in violation of this Section 9.8 shall be void and of no effect.
 

9.9           Specific
Performance. The Parties agree that irreparable damage, for which monetary damages would not be an adequate remedy, would occur in
the event that any of the provisions of this Agreement were not performed
in accordance with their specific terms or were otherwise breached
 by the Parties. Prior to the termination of this Agreement pursuant to Section 8.1, it is accordingly agreed that each Party
 shall be entitled to an injunction or
injunctions, or any other appropriate form of specific performance or equitable relief, to prevent
breaches or threatened breaches of this Agreement and to enforce specifically the terms and provisions hereof in any court of competent
jurisdiction, in each case in accordance with this Section 9.9, this being in addition to any other remedy to which it is
entitled under the terms of this Agreement at law or in equity. Each Party accordingly agrees (a) the non-breaching
Party will be
entitled to injunctive and other equitable relief, without proof of actual damages, (b) the alleged breaching Party will not raise
any objections to the availability of the equitable remedy of specific performance to prevent or
restrain breaches or threatened breaches
of, or to enforce compliance with, the covenants and obligations of such Party under this Agreement all in accordance with the terms
of this Section 9.9, and (c) the alleged breaching Party will
not plead in defense thereto that there would be an adequate
remedy at Law. Each Party further agrees that no other Party or any other Person shall be required to obtain, furnish or post any bond
or similar instrument in connection with
or as a condition to obtaining any remedy referred to in this Section 9.9, and each
Party irrevocably waives any right it may have to require the obtaining, furnishing or posting of any such bond or similar instrument.
If prior to the End
Date, any Party hereto brings an action to enforce specifically the performance of the terms and provisions hereof
by any other Party, the End Date shall automatically be extended by such other time period established by the court
presiding over such
action. A Party’s pursuit of an injunction, specific performance or other equitable remedies at any time shall not be deemed an
election of remedies or waiver of the right to pursue any other right or remedy to which
such Party may be entitled.
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9.10         Amendment.
This Agreement may be amended by the Parties at any time before or after adoption of this Agreement by the stockholders of the Company
or the approval of the Parent Stock Issuance by the stockholders

of Parent, but, after any such adoption or approval, no amendment shall
be made which would require the further approval by such stockholders pursuant to applicable Law without first obtaining such further
approval. This Agreement
may not be amended except by an instrument in writing signed on behalf of each of the Parties.
 

9.11         Extension;
Waiver. At any time prior to the Effective Time, the Company and Parent may, to the extent allowed under applicable Law:
 

(a)           extend
the time for the performance of any of the obligations or acts of the other Party under this Agreement;
 

(b)           waive
any inaccuracies in the representations and warranties of the other Party contained in this Agreement or in any document delivered pursuant
to this Agreement; or
 

(c)           waive
compliance with any of the agreements or conditions of the other Party contained in this Agreement.
 

Notwithstanding
the foregoing, no failure or delay by the Company or Parent in exercising any right, power or privilege under this Agreement shall operate
as a waiver of any breach of any provision hereof or of any prior or
subsequent breach of the same or any other provision hereof, nor
 shall any single or partial exercise of any such right, power or privilege preclude any other or further exercise of any other right,
 power or privilege under this
Agreement. No agreement on the part of a Party to any such extension or waiver shall be valid unless set
forth in an instrument in writing signed by such Party.
 

[Signature Page Follows]
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IN
WITNESS WHEREOF, each Party hereto has caused this Agreement to be signed by its respective officer thereunto duly authorized, all as
of the date first written above.

 
  CONSOL ENERGY INC.
   
  By: /s/ James A. Brock
  Name: James A. Brock
  Title: Chairman and Chief Executive Officer
   
  MOUNTAIN RANGE MERGER SUB INC.
   
  By: /s/ James A. Brock
  Name: /s/ James A. Brock
  Title: President
 

[Signature
Page to Agreement and Plan of Merger]
 

 



 

 
IN
WITNESS WHEREOF, each Party hereto has caused this Agreement to be signed by its respective officer thereunto duly authorized, all as
of the date first written above.

 
  ARCH RESOURCES, INC.
   
  By: /s/ Paul A. Lang
  Name: Paul A. Lang
  Title: Chief Executive Officer
 

[Signature Page to
Agreement and Plan of Merger]
 

 



 

 
ANNEX A

Certain Definitions
 

“Affiliate”
means, with respect to any Person, as of the relevant time of determination, any other Person directly or indirectly, controlling, controlled
by, or under common control with, such Person, through one or more
intermediaries or otherwise.
 

“Aggregated
Group” means all entities under common control with any Person within the meaning of Section 414(b), (c), (k), (m) or
(o) of the Code or Section 4001 of ERISA.
 

“beneficial
ownership,” including the correlative term “beneficially owning,” has the meaning ascribed to such term
in Section 13(d) of the Exchange Act.
 

“Business
Day” means a day other than a day on which banks in the State of New York or the State of Delaware are authorized or obligated
to be closed.
 

“Company
Competing Proposal” means any contract, proposal, offer or indication of interest relating to any transaction or series of
 related transactions (other than transactions only with Parent or any of its Subsidiaries)
involving, directly or indirectly: (a) any
acquisition (by asset purchase, stock purchase, merger, or otherwise) by any Person or “group” (within the meaning of Section 13(d) of
 the Exchange Act) of any business or assets of the
Company or any of its Subsidiaries (including capital stock of or ownership interest
in any Subsidiary) that accounted for or generated, as applicable, 20% or more of the Company’s and its Subsidiaries’ assets
(by fair market value), net
revenue or earnings before interest, Taxes, depreciation and amortization for the preceding 12 months, (b) any
acquisition of beneficial ownership by any Person or “group” (within the meaning of Section 13(d) of the Exchange
Act) of
20% or more of the outstanding shares of Company Common Stock or any other securities entitled to vote in the election of directors
or any tender or exchange offer that if consummated would result in any Person or “group” (within
the meaning of Section 13(d) of
the Exchange Act) beneficially owning 20% or more of the outstanding shares of Company Common Stock entitled to vote in the election
of directors or (c) any merger, consolidation, share exchange,
business combination, recapitalization, liquidation, dissolution
or similar transaction involving the Company or any of its Subsidiaries, in each case, except in connection with a Company Permitted
Acquisition.
 

“Company
Convertible Notes” means the 5.25% convertible senior notes due 2025 of the Company issued pursuant to the Company Convertible
Notes Indenture.
 

“Company
Convertible Notes Indenture” means the Indenture, dated as of November 3, 2020, between the Company and UMB Bank, National
Association, as trustee.
 

“Company
Equity Awards” means the Company RSU Awards and the Company PSU Awards.
 

“Company
Incentive Plan” means the Company 2016 Omnibus Incentive Plan, as amended from time to time.
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“Company
Intervening Event” means a material development or change in circumstance that occurs or arises after the entry into this Agreement
that was not known to or reasonably foreseeable by the Company Board as of the

entry into this Agreement (or, if known or reasonably
foreseeable, the magnitude or material consequences of which were not known or reasonably foreseeable by the Company Board as of the
entry into this Agreement); provided,
however, that in no event shall the following constitute a Company Intervening Event:
(i) the receipt, existence or terms of an actual or possible Company Competing Proposal or Company Superior Proposal, (ii) any
change, in and of
itself, in the price or trading volume of shares of Company Common Stock or Parent Common Stock (it being understood
that the underlying facts giving rise or contributing to such change may be taken into account in determining
whether there has been
a Company Intervening Event, to the extent otherwise permitted by this definition), (iii) the fact that the Company or any of its
Subsidiaries exceeds (or fails to meet) internal or published projections or guidance
or any matter relating thereto or of consequence
thereof (it being understood that the underlying facts giving rise or contributing to such change may be taken into account in determining
whether there has been a Company Intervening
Event, to the extent otherwise permitted by this definition), (iv) changes in general
economic or business conditions, or conditions (or changes in such conditions) in the coal industry (including changes in commodity prices,
general
market prices and political or regulatory changes affecting the industry or any changes in applicable Law), in each case in the
United States or elsewhere in the world, or (v) any opportunity to acquire (by merger, joint venture,
partnership, consolidation,
acquisition of stock or assets or otherwise), directly or indirectly, any assets, securities, properties or businesses from, or enter
into any licensing, collaborating or similar arrangements with, any other Person
(including any Company Permitted Acquisition).
 

“Company
Permitted Acquisition” means any acquisition (by asset purchase or exchange, stock purchase, merger, or otherwise) by the Company
or any of its Subsidiaries of another Person that (a) provides for aggregate
consideration comprised solely of cash, (b) does
not require approval by the stockholders of the Company, (c) would not reasonably be expected to cause a material downgrade to the
Company’s credit rating and (d) would not
reasonably be expected to prevent, impair or delay consummation of the Transactions
(including any material delay in the timing of expiration of the waiting period under the HSR Act).
 

“Company
Plan” means an Employee Benefit Plan sponsored, maintained, or contributed to by the Company or its Affiliates or with respect
to which the Company or its Affiliates have any Liability.
 

“Company
PSU Award” means each restricted stock unit award granted under the Company Incentive Plan the vesting of which is conditioned,
in whole or in part, on the attainment of performance goals.
 

“Company
RSU Award” means each restricted stock unit awarded granted under the Company Incentive Plan that is not a Company PSU Award.
 

“Company
Stockholder Approval” means the adoption of this Agreement by the holders of a majority of the outstanding shares of Company
Common Stock entitled to vote thereon in accordance with the DGCL and the
Organizational Documents of the Company.
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“Company
Superior Proposal” means a bona fide written proposal that is made after the entry into this Agreement by any Person(s) or
“group” (within the meaning of Section 13(d) of the Exchange Act) (other than Parent or

any of its Affiliates)
involving the purchase, acquisition, transfer or sale of, directly or indirectly, in one or a series of related transactions, (a) the
businesses or assets of the Company or any of its Subsidiaries (including capital stock of
or ownership interest in any Subsidiary) that
account for all or substantially all of the fair market value of the Company and its Subsidiaries’ assets or that generated all
or substantially all of the Company’s and its Subsidiaries’ net
revenue or earnings before interest, Taxes, depreciation
and amortization for the preceding 12 months, respectively, or (b) all or substantially all of the outstanding shares of Company
Common Stock, in each case whether by way of
merger, amalgamation, share exchange, tender offer, exchange offer, recapitalization, consolidation,
sale of assets or otherwise, that in the good-faith determination of the Company Board, after consultation with its financial advisors
and outside legal advisors, if consummated, would result in a transaction more favorable to the Company’s stockholders than the
Merger after considering all factors the Company Board deems relevant in exercising their fiduciary
duties in accordance with applicable
Law.
 

“Company
Termination Fee” means $82,000,000.
 

“Company
Warrant Agreement” means the Warrant Agreement, dated as of October 5, 2016, by and between the Company and American Stock
Transfer & Trust Company, LLC, as Warrant Agent.
 

“Consent”
means any filing, notice, report, registration, approval, consent, ratification, permit, permission, waiver, expiration of waiting periods
or authorization.
 

“control”
and its correlative terms, means the possession, directly or indirectly, of the power to direct or cause the direction of the management
and policies of a Person, whether through the ownership of voting securities, by
contract or otherwise.
 

“COVID-19”
means the COVID-19 or SARS-CoV-2 virus (or any mutation or variation thereof).
 

“DTC”
means The Depository Trust Company.
 

“EDGAR”
means the Electronic Data Gathering, Analysis and Retrieval System administered by the SEC.
 

“Employee
Benefit Plan” of any Person means any “employee benefit plan” (within the meaning of Section 3(3) of
ERISA, regardless of whether such plan is subject to ERISA), and any equity option, restricted equity, equity
purchase plan, equity compensation
 plan, phantom equity or appreciation rights plan, bonus plan or arrangement, incentive award plan or arrangement, vacation or holiday
 pay policy, retention or severance pay plan, policy or
agreement, deferred compensation agreement or arrangement, change in control,
hospitalization or other medical, dental, vision, accident, disability, life or other insurance, executive compensation or supplemental
income arrangement,
consulting agreement, employment agreement, and any other compensation or employee benefit plan, agreement, arrangement,
program, practice, or understanding for any present or former director, employee or contractor of the
Person.
 

“Encumbrances”
means liens, pledges, charges, encumbrances, claims, hypothecation, mortgages, deeds of trust, security interests, restrictions, rights
of first refusal, defects or imperfections in title, prior assignment, license,
sublicense or other burdens, options or encumbrances
of any kind or any agreement, option, right or privilege (whether by Law, contract or otherwise) capable of becoming any of the foregoing
(any action of correlative meaning, to
“Encumber”).
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“Environmental
Laws” means any and all applicable Laws relating to (a) pollution (prevention or the cleanup thereof) or the protection
of natural resources, endangered or threatened species, human health or safety, the climate

or the environment (including ambient air,
soil, surface water or groundwater, land surface, sediments or subsurface strata), (b) the manufacture, processing, distribution,
use, exposure to, treatment, storage, release, transport or handling
of Hazardous Materials, including the relevant portions of all Mining
and Mining Safety Laws, or (c) solid, gaseous, or liquid waste generation, handling, treatment, storage, disposal or transportation.
 

“ERISA”
means the Employee Retirement Income Security Act of 1974, as amended.
 

“ERISA
Plan” means any “employee benefit plan” within the meaning of Section 3(3) of ERISA.“Exchange
Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.
 

“Expense
Amount” means, with respect to the Company or Parent, as applicable, an amount (not to exceed $23,500,000), equal to the sum
of all documented out-of-pocket fees and expenses (including all fees and expenses of
counsel, accountants, financial advisors, and investment
bankers of the Company or Parent, as applicable, and its respective Affiliates) incurred by the Company or Parent, as applicable, or
its Subsidiaries or on its or their behalf, in
connection with or related to (a) the authorization, preparation, negotiation, execution,
and performance of this Agreement and any transactions and ancillary documents related thereto, (b) the preparation, printing, filing,
and mailing of
the Joint Proxy Statement and the Registration Statement, (c) the filing of any required notices under any Regulatory
Laws, or in connection with other regulatory approvals, (d) all other matters related to the Transactions and (e) any
litigation
with respect to the foregoing matters.
 

“Governmental
Entity” means any court, governmental, regulatory or administrative agency or commission or other governmental authority or
instrumentality, domestic or foreign.
 

“Hazardous
Materials” means any (a) substance, material or waste designated or classified as a hazardous waste, hazardous substance,
hazardous material, pollutant, contaminant or toxic substance under any Environmental
Laws; and (b) asbestos or asbestos-containing
materials, whether in a friable or non-friable condition, lead-containing material, polychlorinated biphenyls, naturally occurring radioactive
materials, petroleum or petroleum products,
byproducts or distillates, including crude oil and natural gas, explosive or radioactive
materials or wastes, coal ash and other combustion residuals, slag, silica and silica dust, hydrochloric acid or radon, but, in each
case, shall not
include coal and coal byproducts.
 

“Indebtedness”
of any Person means, without duplication: (a) indebtedness of such Person for borrowed money; (b) obligations of such Person
to pay the deferred purchase or acquisition price for any property of such Person;
(c) reimbursement obligations of such Person
in respect of drawn letters of credit or similar instruments issued or accepted by banks and other financial institutions for the account
of such Person; (d) obligations of such Person under a
lease to the extent such obligations are required to be classified and accounted
for as a capital lease on a balance sheet of such Person under GAAP; and (e) indebtedness of others as described in clauses (a) through
(d) above guaranteed
by such Person; but Indebtedness does not include accounts payable to trade creditors, or accrued expenses
arising in the Ordinary Course, in each case, that are not yet due and payable, or are being disputed in good faith, and the
endorsement
of negotiable instruments for collection in the Ordinary Course.
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“Intellectual
Property” means any and all proprietary, industrial and intellectual property rights, under the applicable Law of any jurisdiction
 or rights under international treaties, both statutory and common law rights,

including: (a) patents and applications for same,
and extensions, divisions, continuations, continuations-in-part, reexaminations, revisions, renewals, substitutes, and reissues thereof;
(b) trademarks, service marks, certification marks,
collective marks, brand names, d/b/a’s, trade names, slogans, domain names,
symbols, logos, trade dress and other identifiers of source, and registrations and applications for registrations thereof and renewals
of the same (including all
common law rights and goodwill associated with the foregoing and symbolized by the foregoing); (c) published
and unpublished works of authorship, whether copyrightable or not, copyrights therein and thereto, together with all
common law and moral
rights therein, database rights, and registrations and applications for registration of the foregoing, and all renewals, extensions,
restorations and reversions thereof; (d) trade secrets, know-how, and other rights in
information, including designs, formulations,
 concepts, compilations of information, methods, techniques, procedures, and processes, whether or not patentable; (e)  Internet domain
 names and URLs; and (f)  all other intellectual
property, industrial or proprietary rights.
 

“IT
Assets” means computers, software, servers, networks, workstations, routers, hubs, circuits, switches, data communications
lines, and all other information technology equipment, and all associated documentation.
 

“knowledge”
means the actual knowledge of: (a) in the case of the Company, the individuals listed in Schedule 1.1 of the Company Disclosure
Letter; and (b) in the case of Parent, the individuals listed in Schedule 1.1 of the
Parent Disclosure Letter.
 

“Law”
means any applicable laws, rules, statutes, regulations, any governmental order or binding agreement with any Governmental Entity, ordinance,
code, judgment, order, treaty, convention, governmental directive or other
legally enforceable requirement of competent jurisdiction.
 

“Liability”
mean, as to any Person, adverse claims, Proceedings, liabilities, commitments, responsibilities and obligations of any kind or nature
whatsoever, direct or indirect, absolute or contingent, whether accrued, vested or
otherwise, whether known or unknown and whether or
not actually reflected, or required to be reflected, in such Person’s balance sheet or other books and records.
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“Material
Adverse Effect” means, when used with respect to either the Company or Parent, any circumstance, effect, change, event or development
(“Effect”) that has had, or would reasonably be expected to have, a material

adverse effect on the financial condition,
business or operations of such Party and its Subsidiaries, taken as a whole; provided, however, that no Effect (by itself
or when aggregated or taken together with any and all other Effects) to the
extent directly or indirectly resulting from, arising out
of, attributable to, or related to any of the following shall be deemed to be or constitute a “Material Adverse Effect” or
shall be taken into account when determining whether a
“Material Adverse Effect” has occurred or would reasonably be expected
to occur:
 

(i)           general
economic conditions (or changes in such conditions) or changes in global or national economic conditions generally;
 

(ii)          conditions
(or changes in such conditions) in the securities markets, credit markets, currency markets or other financial markets, including (A) changes
in interest rates and changes in exchange rates for
the currencies of any countries and (B) any suspension of trading in securities
(whether equity, debt, derivative or hybrid securities) generally on any securities exchange or over-the-counter market;

 
(iii)         changes
or conditions generally affecting the coal mining industry, including changes (on a current or forward basis) in the market price of
 thermal coal or other carbon based sources of energy or

power, other mineral products used or sold by a Party or its Subsidiaries or
any geographic markets in which either Party operates;
 

(iv)         political
conditions (or changes in such conditions) or acts of war, sabotage or terrorism (including any escalation or general worsening of any
such acts of war, sabotage or terrorism, and including the
conflicts in Ukraine and the Middle East and the escalation or general worsening
thereof and including cyberattacks), including any results of elections;

 
(v)          acts
of god or force majeure events, including earthquakes, hurricanes, tsunamis, tornadoes, floods, mudslides, wild fires or other
natural or manmade disasters, pandemics (including the existence and

impact of the COVID-19 pandemic) or weather conditions;
 

(vi)         the
announcement of this Agreement or the pendency or consummation of the Transactions (other than with respect to any representation or
warranty that is intended to address the consequences of the
execution or delivery of this Agreement or the announcement or consummation
of the Transactions) or the identity of the other Party as a party to this Agreement;

 
(vii)        compliance
with the terms of, or the taking of any action expressly required by, this Agreement (except for any obligation under this Agreement
to operate in the Ordinary Course pursuant to Sections

6.1 or 6.2, as applicable);
 

(viii)       changes
in Law or other legal or regulatory conditions, or the authoritative interpretation or enforcement thereof, or changes in GAAP or other
accounting standards (or the authoritative interpretation
or enforcement thereof); or
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(ix)         any
changes in such Party’s stock price or the trading volume of such Party’s stock, or any failure by such Party to meet any
analysts’ estimates or expectations of such Party’s revenue, earnings or other

financial performance or results of operations
for any period, or any failure by such Party or any of its Subsidiaries to meet any internal budgets, plans or forecasts of its revenues,
earnings or other financial performance or
results of operations for any period (it being understood that the facts or occurrences giving
rise to or contributing to such changes or failures may constitute, or be taken into account in determining whether there has been or
will be, a Material Adverse Effect to the extent not otherwise excluded under this definition);

 
provided,
however, any such Effects directly or indirectly resulting from, arising out of, attributable to or related to the matters described
in the foregoing clauses (i), (ii), (iii), (iv) or (v) that disproportionately adversely affect such
Party and its Subsidiaries,
taken as a whole, as compared to other similarly situated industry participants, may be taken into account (solely to the extent of such
disproportionate impact) when determining whether a “Material Adverse
Effect” has occurred or would reasonably be expected
to occur.
 

“Mining
and Mining Safety Laws” means all Laws and orders relating to the exploration, extraction, mining, processing, storage, loading,
selling, trading, shipping, transportation and delivery of coal and non-coal minerals as
well as safety and health and Reclamation and
Mine Closure requirements related to or arising out of such activities, including (a) the Surface Mining Control and Reclamation
Act of 1977, 30 U.S.C. §§ 1201 et. seq.; (b) the Federal
Mine Safety and Health Act of 1977, 30 U.S.C. §§
801 et. seq.; and (c) the Occupational and Safety Health Act of 1970, 29 U.S.C. §§ 652 et. seq., in each
case including any implementing regulations and any state analogs.
 

“Mining
Rights” means, when used with respect to the Company or Parent, as applicable, any and all underground and surface coal reserves,
mineral rights, mining rights, surface claims, water rights, concessions, leases,
surface leases and similar rights necessary for the
Company’s or Parent’s (and their respective Subsidiaries’) mining operations, as applicable as currently conducted.
 

“NYSE”
means the New York Stock Exchange.
 

“Ordinary
Course” means, with respect to an action taken by any Person, that such action is consistent with the ordinary course of business
of such Person.
 

“Organizational
Documents” means (a) with respect to a corporation, the charter, articles or certificate of incorporation, as applicable,
 and bylaws thereof, (b) with respect to a limited liability company, the certificate of
formation or organization, as applicable,
and the operating or limited liability company agreement thereof, (c) with respect to a partnership, the certificate of formation
and the partnership agreement, and (d) with respect to any other
Person the applicable organizational, constituent and governing
documents and instruments of such Person.
 

“other
Party” means: (a) when used with respect to the Company, Parent and Merger Sub; and (b) when used with respect to
Parent or Merger Sub, the Company.
 

“Parent
Charter” means the Amended and Restated Certificate of Incorporation of CONSOL Energy Inc., dated as of November 27, 2017,
as amended by the Certificate of Amendment to Amended and Restated Certificate of
Incorporation of CONSOL Energy Inc., dated as of May 8,
2020, and the Certificate of Amendment to Amended and Restated Certificate of Incorporation of CONSOL Energy Inc., dated as of May 6,
2024.
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“Parent
Competing Proposal” means any contract, proposal, offer or indication of interest relating to any transaction or series of
related transactions (other than transactions only with the Company or any of its Subsidiaries)

involving, directly or indirectly: (a) any
acquisition (by asset purchase, stock purchase, merger, or otherwise) by any Person or “group” (within the meaning of Section 13(d) of
the Exchange Act) of any business or assets of Parent or
any of its Subsidiaries (including capital stock of or ownership interest in
any Subsidiary) that accounted for or generated, as applicable, 20% or more of Parent’s and its Subsidiaries’ assets (by
fair market value), net revenue or
earnings before interest, Taxes, depreciation and amortization for the preceding 12 months, (b) any
acquisition of beneficial ownership by any Person or “group” (within the meaning of Section 13(d) of the Exchange
Act) of 20% or
more of the outstanding shares of Parent Common Stock or any other securities entitled to vote in the election of directors
or any tender or exchange offer that if consummated would result in any Person or “group” (within the meaning
of Section 13(d) of
 the Exchange Act) beneficially owning 20% or more of the outstanding shares of Parent Common Stock entitled to vote in the election of
directors or (c)  any merger, consolidation, share exchange, business
combination, recapitalization, liquidation, dissolution or
similar transaction involving Parent or any of its Subsidiaries, in each case, except in connection with a Parent Permitted Acquisition.
 

“Parent
Intervening Event” means a material development or change in circumstance that occurs or arises after the entry into this Agreement
that was not known to or reasonably foreseeable by the Parent Board as of the entry
into this Agreement (or, if known or reasonably foreseeable,
the magnitude or material consequences of which were not known or reasonably foreseeable by the Parent Board as of the entry into this
Agreement); provided, however, that
in no event shall the following constitute a Parent Intervening Event: (i) the
receipt, existence or terms of an actual or possible Parent Competing Proposal or Parent Superior Proposal, (ii) any change, in
and of itself, in the price or
trading volume of shares of Parent Common Stock or Company Common Stock (it being understood that the
underlying facts giving rise or contributing to such change may be taken into account in determining whether there has been a
Parent
Intervening Event, to the extent otherwise permitted by this definition), (iii) the fact that Parent or any of its Subsidiaries
exceeds (or fails to meet) internal or published projections or guidance or any matter relating thereto or of
consequence thereof (it
 being understood that the underlying facts giving rise or contributing to such change may be taken into account in determining whether
 there has been a Parent Intervening Event, to the extent otherwise
permitted by this definition), (iv) changes in general economic
or business conditions, or conditions (or changes in such conditions) in the coal industry (including changes in commodity prices, general
market prices and political or
regulatory changes affecting the industry or any changes in applicable Law), in each case in the United
States or elsewhere in the world, or (v) any opportunity to acquire (by merger, joint venture, partnership, consolidation, acquisition
of stock or assets or otherwise), directly or indirectly, any assets, securities, properties or businesses from, or enter into any licensing,
collaborating or similar arrangements with, any other Person (including any Parent Permitted
Acquisition).
 

“Parent
Permitted Acquisition” means any acquisition (by asset purchase or exchange, stock purchase, merger, or otherwise) by Parent
or any of its Subsidiaries of another Person that (a) provides for aggregate consideration
comprised solely of cash, (b) does
not require approval by the stockholders of Parent, (c) would not reasonably be expected to cause a material downgrade to Parent’s
credit rating and (d) would not reasonably be expected to prevent,
impair or delay consummation of the Transactions (including any
material delay in the timing of expiration of the waiting period under the HSR Act).
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“Parent
Plan” means an Employee Benefit Plan sponsored, maintained, or contributed to by Parent or its Affiliates or with respect to
which Parent or its Affiliates have any Liability.

 
“Parent
Stockholder Approval” means the Parent Stockholder Charter Approval and the Parent Stockholder Issuance Approval.

 
“Parent
Stockholder Charter Approval” means the approval of the Parent Charter Amendment by the affirmative vote of the holders of
a majority in voting power of the outstanding shares of stock of Parent entitled to vote

thereon at the Parent Stockholders Meeting in
accordance with the DGCL and the Organizational Documents of Parent.
 

“Parent
Stockholder Issuance Approval” means the approval of the Parent Stock Issuance by the affirmative vote of a majority of shares
of Parent Common Stock entitled to vote thereon and present in person and represented
by proxy at the Parent Stockholders Meeting in
accordance with the rules and regulations of the NYSE and the Organizational Documents of Parent.
 

“Parent
Stockholders Meeting” means a meeting of the stockholders of Parent to consider the approval of the Parent Stock Issuance and
the Parent Charter Amendment, including any postponement, adjournment or recess
thereof.
 

“Parent
Superior Proposal” means a bona fide written proposal that is made after the entry into this Agreement by any Person(s) or
“group” (within the meaning of Section 13(d) of the Exchange Act) (other than the Company
or any of its Affiliates)
involving the purchase, acquisition, transfer or sale of, directly or indirectly, in one or a series of related transactions, (a) the
businesses or assets of Parent or any of its Subsidiaries (including capital stock of or
ownership interest in any Subsidiary) that account
for all or substantially all of the fair market value of Parent and its Subsidiaries’ assets or that generated all or substantially
all of Parent’s and its Subsidiaries’ net revenue or earnings
before interest, Taxes, depreciation and amortization for the
preceding 12 months, respectively, or (b) all or substantially all of the outstanding shares of Parent Common Stock, in each case
whether by way of merger, amalgamation,
share exchange, tender offer, exchange offer, recapitalization, consolidation, sale of assets
or otherwise, that in the good-faith determination of the Parent Board, after consultation with its financial advisors and outside legal
advisors, if
consummated, would result in a transaction more favorable to Parent’s stockholders than the Merger after considering
all factors the Parent Board deems relevant in exercising their fiduciary duties in accordance with applicable Law.
 

“Parent
Termination Fee” means $82,000,000.
 

“Party”
or “Parties” means a party or the parties to this Agreement, except as the context may otherwise require.
 

“Permits”
means all permits, licenses, certifications, registrations, consents, authorizations, variances, exemptions, orders, franchises and approvals
of any Governmental Entity.
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“Permitted
Encumbrances” means:

 
(a)           to
the extent not applicable to the Transactions or otherwise waived prior to the Effective Time, preferential purchase rights, rights of
first refusal, purchase options and similar rights granted pursuant to any

contracts, including joint operating agreements, joint ownership
agreements, stockholders agreements, organic documents and other similar agreements and documents;
 

(b)           contractual
 or statutory mechanic’s, materialmen’s, warehouseman’s, journeyman’s and carrier’s liens and other similar
 Encumbrances arising in the Ordinary Course for amounts not yet delinquent and
Encumbrances for Taxes or assessments that are not yet
delinquent or, in all instances, if delinquent, that are being contested in good faith in the Ordinary Course and for which adequate
reserves have been established in accordance
with GAAP by the party responsible for payment thereof;
 

(c)           Encumbrances
arising in the Ordinary Course under operating agreements, joint venture agreements, partnership agreements, farm-out agreements, coal
supply agreements, purchase orders or commitments,
division orders, contracts for the sale, purchase, transportation, unitization and
pooling declarations and agreements, area of mutual interest agreements, development agreements, joint ownership arrangements and other
agreements that
are customary in the coal business, provided, however, that, in each case, such Encumbrance (i) secures
obligations that are not Indebtedness or a deferred purchase price and are not delinquent and (ii) would not be reasonably expected
to have, individually or in the aggregate, a Material Adverse Effect, on the value, use or operation of the encumbered property;
 

(d)           such
Encumbrances as the Company (in the case of Encumbrances with respect to properties or assets of Parent or its Subsidiaries) or Parent
(in the case of Encumbrances with respect to properties or assets of
the Company or its Subsidiaries), as applicable, may have expressly
waived in writing;
 

(e)           all
easements, zoning restrictions, rights-of-way, servitudes, permits, surface leases and other similar rights in respect of surface operations,
and other easements and rights-of-way, on, over or in respect of any of
the properties of the Company or Parent, as applicable, or any
of their respective Subsidiaries, that are of record and customarily granted in the coal industry or do not materially interfere with
the operation, value or use of the property
or asset affected;
 

(f)           any
Encumbrances discharged at or prior to the Effective Time (including Encumbrances securing any Indebtedness that will be paid off in
connection with Closing);
 

(g)           Encumbrances
imposed or promulgated by applicable Law or any Governmental Entity with respect to real property, including zoning, building or similar
restrictions, which do not materially interfere with the
operation, value or use of the property or asset affected; or
 

(h)           the
terms (including Royalties) of all instruments comprising the Company Real Property and Parent Real Property, as applicable.
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“Person”
means any individual, natural person, general or limited partnership, limited liability company, unlimited liability corporation, corporation,
 proprietorship, joint stock company, trust, estate, union, joint venture,

Governmental Entity, association or unincorporated business
organization, or any other form of business or professional entity.
 

“Proceeding”
means any claim (including a claim of a violation of applicable Law or Environmental Law), cause of action, action, audit, demand, litigation,
 suit, proceeding, investigation, grievance, citation, summons,
subpoena, inquiry, hearing, originating application to a tribunal, arbitration
or other proceeding at law or in equity or order or ruling, in each case whether civil, criminal, administrative, investigative or otherwise,
whether in contract, in
tort or otherwise, and whether or not such claim, cause of action, action, audit, demand, litigation, suit, proceeding,
investigation grievance, citation, summons, subpoena, inquiry, hearing, originating application to a tribunal, arbitration
or other proceeding
or order or ruling results in a formal civil or criminal litigation or regulatory action.
 

“Reclamation
and Mine Closure” means activities relating to closure, rehabilitation or restoration of mined areas and areas impacted by
mining activities, including environmental remediation, reclamation, revegetation, filling
and recontouring, treatment or containment
of mining waste, dismantling or decommissioning of equipment and facilities, closure and post-closure monitoring and abatement, control
or prevention of adverse effects of mining activities
as well as obtaining and maintaining any Permits and Financial Assurances in connection
with such activities.
 

“Regulatory
Law” means any applicable supranational, national, federal, state, country, local or foreign antitrust, competition, trade
regulation, or foreign investment or foreign subsidies Laws that are designed or intended to
prohibit, restrict or regulate (a) actions
having the purpose or effect of monopolization or restraint of trade or lessening competition through merger or acquisition, including
the HSR Act, the Sherman Act, the Clayton Act and the
Federal Trade Commission Act, in each case, as amended, and other similar antitrust,
competition or trade regulation laws of any jurisdiction other than the United States or (b) investments by entities that are deemed
a foreign entity or
by entities that are deemed to have received foreign subsidies for purposes of any applicable law or regulation.
 

“Release”
 means any releasing, depositing, spilling, leaking, pumping, pouring, placing, emitting, discarding, abandoning, emptying, discharging,
 migrating, injecting, escaping, leaching, seeping, dumping, disposing or
allowing the escape or migration of any Hazardous Material into
the indoor or outdoor environment.
 

“Remedial
Action” means all actions to (a) clean up, remove, treat, or in any other way ameliorate or address any Hazardous Materials
in the environment; (b) prevent the Release or threat of Release, or minimize the further
Release, of any Hazardous Material so
it does not endanger or threaten to endanger human health or the Environment; or (c) perform pre-remedial studies and investigations
or post-remedial monitoring and care pertaining or relating to
a Release.
 

“Representatives”
means, with respect to any Person, the officers, directors, employees, accountants, consultants, agents, legal counsel, financial advisors
and other representatives of such Person.
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“Royalties”
means any Liability for advance or minimum royalties, production royalties, overriding royalties, net profits interests, production payments,
wheelage or haulage royalties or payments and any other payments out

of or measured by production.
 

“Sarbanes-Oxley
Act” means the Sarbanes-Oxley Act of 2002, as amended, and the rules and regulations promulgated thereunder.
 

“SEC”
means the United States Securities and Exchange Commission.
 

“Securities
Act” means the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.
 

“Subsidiary”
means, with respect to a Person, any Person, whether incorporated or unincorporated, of which (a) more than 50% of the securities
or ownership interests having by their terms ordinary voting power to elect a
majority of the board of directors or equivalent governing
body, (b) a general partner interest or (c) a managing member interest, is directly or indirectly owned or controlled by the
subject Person or by one or more of its respective
Subsidiaries.
 

“Takeover
Law” means any “fair price,” “moratorium,” “control share acquisition,” “business
combination” or any other anti-takeover statute or similar statute enacted under applicable Law, including Section 203 of
 the
DGCL.
 

“Tax
Returns” means any return, report, statement, information return or other document (including any related or supporting information)
 filed or required to be filed with any Taxing Authority in connection with the
determination, assessment, collection or administration
of any Taxes, including any schedule or attachment thereto and any amendment thereof.
 

“Taxes”
means any and all taxes and similar charges, duties, levies or other assessments of any kind, including, but not limited to, income,
estimated, business, occupation, corporate, gross receipts, transfer, stamp, employment,
occupancy, license, severance, capital, impact
 fee, production, ad valorem, excise, property, sales, use, turnover, value added and franchise taxes, deductions, withholdings and custom
duties, imposed by any Governmental Entity,
whether disputed or not, including interest, penalties, and additions to tax imposed with
respect thereto.
 

“Taxing
Authority” means any Governmental Entity having jurisdiction in matters relating to Taxes.
 

“Threatened”
means any demand or statement made or any notice that has been given that would lead a reasonable person to conclude that a Proceeding
is a possible outcome of such demand, statement or notice.
 

“Transactions”
means the Merger and the other transactions contemplated by this Agreement, including the Parent Stock Issuance and the Parent Charter
Amendment, and each other agreement to be executed and delivered in
connection herewith and therewith.
 

“Treasury
Regulations” means the U.S. Treasury regulations promulgated under the Code.
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“Voting
Debt” of a Person means bonds, debentures, notes or other Indebtedness having the right to vote (or convertible into securities
having the right to vote) on any matters on which stockholders of such Person may vote.

 
“Willful
and Material Breach”, including the correlative term “Willfully and Materially Breach,” shall mean a material
breach (or the committing of a material breach) that is a consequence of an act or failure to take an act by

the breaching party with
the knowledge that the taking of such act (or the failure to take such act) will constitute a breach of this Agreement.
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Annex B

 
ANNEX
B

 
Form of
CONSOL Energy Inc. Charter Amendment

 
CERTIFICATE OF
AMENDMENT

TO
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF

CONSOL ENERGY
INC.
 

CONSOL
 Energy Inc. (the “Corporation”), a corporation organized and existing under and by virtue of the General Corporation Law
 of the State of Delaware (the  “DGCL”), hereby adopts this Certificate of
Amendment (this “Certificate of Amendment”),
which amends its Amended and Restated Certificate of Incorporation, as heretofore amended (the “Certificate of Incorporation”),
as described below, and does hereby further certify that:
 

FIRST: The
Board of Directors of the Corporation has duly adopted a resolution proposing and declaring advisable the amendment to the Certificate
of Incorporation described herein (the “Amendment”) and directing
that the Amendment be submitted for consideration by the
stockholders of the Corporation, and the holders of a majority of the outstanding Common Stock, par value of $0.01 per share, of the
Corporation entitled to vote at the special
meeting of the stockholders called and held upon notice in accordance with Section 222
of the DGCL for the purpose of voting on the Amendment have voted in favor of the Amendment.
 

SECOND: Article I
of the Certificate of Incorporation is amended and restated to read in its entirety as follows:
 

(a) The
name of the corporation is Core Natural Resources, Inc.
 

THIRD: Article IV,
Section 4.1, paragraph (a) of the Certificate of Incorporation is amended and restated to read in its entirety as follows:
 

(a) The
total number of shares of capital stock which the Corporation shall have authority to issue is 125,500,000, which shall be divided into
two classes, consisting of 125,000,000 shares of Common Stock, par value
of $0.01 per share (the “Common Stock”),
and 500,000 shares of Preferred Stock, par value of $0.01 per share (the “Preferred Stock”).

 
FOURTH:
That said amendments were duly adopted in accordance with the provisions of Section 242 of the DGCL. The foregoing amendments shall
be effective upon filing with the Secretary of State of the State of

Delaware.
 

FIFTH: All other provisions
of the Amended and Restated Certificate of Incorporation shall remain in full force and effect.
 

[Signature Page Follows]
 

 



 

 
Annex B

 
IN
WITNESS WHEREOF, this Certificate of Amendment has been executed by an authorized officer of the Corporation as of this ____
day of __________, ____.

 
  CONSOL ENERGY INC.
   
  By:  
    Name:  
    Title:  
 

 



 

 
Annex C

 
ANNEX
C

 
Form of
Amended and Restated Certificate of Incorporation of the Surviving Corporation

 

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

 
OF

 
[●]

 
The
Amended and Restated Certificate of Incorporation of [●], a corporation organized and existing under and by virtue of the provisions
of the General Corporation Law of the State of Delaware (the “DGCL”),
consists of the

articles set forth below.
 

ARTICLE I
 

The
name of the corporation (which is hereinafter referred to as the “Corporation”) is: [●].
 

ARTICLE II
 

The
 address, including street, number, city and county, of the registered office of the Corporation in the State of Delaware is c/o The Corporation
Trust Company, Corporation Trust Center, 1209 Orange Street, City of
Wilmington, County of New Castle, State of Delaware 19801; and the
name of the registered agent of the Corporation in the State of Delaware at such address is The Corporation Trust Company.
 

ARTICLE III
 

The
purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized and incorporated under
the DGCL or any successor statute.
 

ARTICLE IV
 

Section 1.         The
Corporation shall be authorized to issue one thousand (1,000) shares of capital stock, all of which 1,000 shares shall be shares of common
stock, par value $0.01 per share (the “Common Stock”).
 

Section 2.          The
Common Stock shall have the designations, powers, preferences and relative, participating, optional or other special rights, and the
qualifications, limitations, or restrictions thereof, as hereinafter set forth in
this Article IV.
 

(a)           Dividends.
The holders of Common Stock shall be entitled to receive, when and as declared, out of assets and funds legally available therefor, cash
or non-cash dividends payable as and when the board of
directors of the Corporation (the “Board of Directors”) in
its sole business judgment so declares. Any such dividend shall be payable ratably to all record holders of Common Stock as of the record
date fixed by the Board of Directors in
accordance with the by-laws of the Corporation (the “By-Laws”) for the payment
thereof.
 

 



 

 
(b)           Liquidation
Rights. In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, after payment or
 provision for payment of the debts and other liabilities of the

Corporation, the holders of Common Stock then outstanding shall be entitled
to be paid ratably out of the remaining assets and funds of the Corporation available for distribution to its stockholders, in proportion
to the number of shares
of Common Stock held by each such holder (including any declared but unpaid dividends on the Common Stock, subject
to proportionate adjustment in the event of any stock dividend, stock split, stock distribution or combination with
respect to such shares)
of such assets and funds.
 

(c)           Voting.
Except as required by law, or as otherwise provided herein or in any amendment hereof:
 

(i)           the
entire voting power of the Corporation shall be vested in the holders of the Common Stock, and
 

(ii)          each
holder of Common Stock entitled to vote shall at every meeting of the stockholders of the Corporation be entitled to one vote for each
share of Common Stock registered in his or her name on the
record of stockholders.
 

ARTICLE V
 

Any
one or more directors may be removed, with or without cause, by the vote or written consent of the holders of a majority of the issued
and outstanding shares of capital stock of the Corporation entitled to be voted in the
election of directors.
 

ARTICLE VI
 

In
furtherance and not in limitation of those powers conferred by law, the Board of Directors is expressly authorized and empowered to make,
alter and repeal the By-Laws.
 

ARTICLE VII
 

Meetings
of the stockholders shall be held at such place, within or without the State of Delaware as may be designated by, or in the manner provided
in, the By-Laws or, if not so designated, at the registered office of the
Corporation in the State of Delaware. Elections of directors
need not be by written ballot unless and to the extent that the By-Laws so provide.
 

ARTICLE VIII
 

The
Corporation reserves the right at any time and from time to time to amend, alter, change or repeal any provision contained in this Certificate
of Incorporation, and any other provisions authorized by the laws of the State of
Delaware at the time in force may be added or inserted,
in the manner now or hereinafter prescribed by law, and all rights, preferences and privileges of whatsoever nature conferred upon stockholders,
directors or any other persons
whomsoever by and pursuant to this Certificate of Incorporation in its present form or as hereafter amended
are granted subject to the right reserved in this Article VIII.
 

 



 

 
ARTICLE IX

 
Section 1.         A
director or officer of the Corporation shall not be personally liable to the Corporation or its stockholders for monetary damages for
breach of fiduciary duty as a director or officer, except for liability (a) for any

breach of such director’s or officer’s
duty of loyalty to the Corporation or its stockholders, (b) for acts or omissions not in good faith or which involve intentional
misconduct or a knowing violation of law, (c) for a director pursuant to
Section 174 of the DGCL, (d) for any transaction
from which such director derived an improper personal benefit or (e) for an officer in any action by or in the right of the Corporation.
 

Section 2.         Neither
the amendment nor repeal of this Article IX, nor the adoption of any provision of this Certificate of Incorporation inconsistent
with Article IX shall eliminate or reduce the effect of this Article IX in respect
of the liability or alleged liability of
any director or officer of the Corporation for or with respect to any acts or omissions of such director or officer occurring before
such amendment, repeal or adoption of an inconsistent provision.
 

[Signature Page Follows]
 

 



 

 
IN
WITNESS WHEREOF, [●] has caused this Amended and Restated Certificate of Incorporation to
be executed by an authorized officer, this [●] day of [●].

 
  [●]
     
  By:            
  Name:  
  Title:  

 
[Signature
Page to A&R Certificate of Incorporation]
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D

 
FOURTH AMENDED
AND RESTATED

BYLAWS
OF

CORE NATURAL
RESOURCES, INC.
 

Incorporated
under the Laws of the State of Delaware
 

(effective [●])
 

ARTICLE I
OFFICES AND RECORDS

 
SECTION 1.1.
Delaware Office. The registered office of Core Natural Resources, Inc. (the “Corporation”) in the State
of Delaware shall be located in the City of Wilmington, County of New Castle, and the name and address of its

registered agent is The
Corporation Trust Company, Corporation Trust Center, 1209 Orange Street, Wilmington, Delaware 19801.
 

SECTION 1.2.
Other Offices. The Corporation may have such other offices, either inside or outside the State of Delaware, as the Board of Directors
of the Corporation (the “Board of Directors”) may from time to time designate or
as the business of the Corporation
may require.
 

SECTION 1.3.
Books and Records. The books and records of the Corporation may be kept inside or outside the State of Delaware at such place
or places as may from time to time be designated by the Board of Directors.
 

ARTICLE II
STOCKHOLDERS

 
SECTION 2.1.
Annual Meeting. An annual meeting of the stockholders of the Corporation for the purpose of electing directors and conducting
such other proper business as may come before the meeting shall be held at such date,

time and place (if any) as may be fixed by resolution
of the Board of Directors.
 

SECTION 2.2.
Special Meetings. Subject to the rights of the holders of any then outstanding series of stock having a preference over the Common
Stock of the Corporation as to dividends, voting or upon liquidation (“Preferred
Stock”) with respect to such series
of Preferred Stock, special meetings of the stockholders may be called only by or at the direction of (i) the Chair of the Board
of Directors, the Chief Executive Officer or the Board of Directors
pursuant to a resolution adopted by a majority of the total number
of directors which the Corporation would have if there were no vacancies (the “Whole Board”), and any power of stockholders
to call a special meeting is specifically
denied. The record date for, and the date, time, and place (if any) of, any special meeting,
shall be fixed by the Board of Directors.
 

SECTION 2.3.
Place of Meeting. The Board of Directors or the Chair of the Board of Directors, as the case may be, may designate the place of
meeting for any annual or special meeting of the stockholders. If no designation is so
made, the place of meeting shall be the principal
office of the Corporation. The Board of Directors may also, in its sole discretion, determine that any meeting of stockholders shall
not be held at any place, but may instead be held solely
by means of remote communication in accordance with the General Corporation
Law of the State of Delaware (the “DGCL”). If authorized by the Board of Directors in its sole discretion, and subject
to such guidelines and procedures
as the Board of Directors may adopt and in accordance with the DGCL, stockholders and proxy holders
not physically present at a meeting of stockholders may, by means of remote communication (a) participate in a meeting of
stockholders;
and (b) be deemed present in person and vote at a meeting of stockholders whether such meeting is to be held at a designated place
or solely by means of remote communication.
 

 



 

 
SECTION 2.4.
Notice of Meeting. Whenever stockholders are required or permitted to take action at a meeting, written or printed notice stating
the place (if any), date, time, the means of remote communications (if any) by which

stockholders and proxy holders may be deemed to
be present in person and vote at such meeting, and, in the case of special meetings, the purpose or purposes, of such meeting, shall
be given to each stockholder of record entitled to
vote at such meeting as of the record date for determining stockholders entitled to
notice of the meeting not less than ten (10) nor more than sixty (60) days before the date of the meeting. All such notices shall
be delivered, either
personally or by mail, or by electronic transmission in the manner provided in Section 232 of the DGCL (except
to the extent prohibited by Section 232(e) of the DGCL) by or at the direction of the Board of Directors, the Chair of the
Board of Directors, the Chief Executive Officer or the Corporate Secretary, and if mailed, such notice shall be deemed to be delivered
when deposited in the United States mail, postage prepaid, addressed to the stockholder at his, her or
its address as the same appears
on the records of the Corporation. In the case of notice given by commercial delivery service, such notice shall be deemed to be given
when delivered into the control of the persons charged with effecting
such delivery, the delivery charge to be paid by the Corporation
or the person sending such notice and not by the addressee. Attendance of a person at a meeting shall constitute a waiver of notice of
such meeting, except when the
stockholder attends for the express purpose of objecting at the beginning of the meeting to the transaction
of any business because the meeting is not lawfully called or convened. A stockholder may also waive notice of a meeting as
provided
in Section 7.4 of these Bylaws. Any previously scheduled meeting of the stockholders may be postponed, and (unless the Amended
and Restated Certificate of Incorporation of the Corporation (as amended from time to time,
the “Certificate of Incorporation”)
otherwise provides) any special meeting of the stockholders may be cancelled, by resolution of the Board of Directors upon public notice
given prior to the date previously scheduled for such meeting
of stockholders.
 

SECTION 2.5.
Quorum; Adjournment and Postponement. Except as otherwise provided by law or by the Certificate of Incorporation, the holders
of a majority in voting power of the outstanding shares of capital stock entitled to
vote at the meeting, present in person or by proxy,
shall constitute a quorum at all meetings of stockholders. Except as otherwise provided by applicable law or the Certificate of Incorporation
or these Bylaws, when a specified item of
business requires a separate vote by a class or series or classes or series of stock, the holders
of a majority of the outstanding shares of such class or series or classes or series entitled to vote at the meeting, present in person
or
represented by proxy, shall constitute a quorum for the transaction of such business. The Chair of the Board of Directors, the Chief
Executive Officer or chair of a meeting may adjourn or postpone the meeting for any purpose
(including due to a technical failure to
convene or continue a meeting using remote communication) and to any other time and other place (if any) at which a meeting may be held
under these Bylaws. When a meeting is adjourned to
another time or place (if any), notice need not be given of the adjourned meeting
if: (a)(i) the time, the place (if any), and the means of remote communication, if any, by which stockholders may be deemed to be
present and vote at the
meeting, are: (A) announced at the meeting at which the adjournment is taken; (B) displayed during
the time for the meeting, on the same electronic network used to enable stockholders to participate in the meeting by means of remote
communication; or (C) set forth in the notice of the meeting given in accordance with these Bylaws; and (ii) the date of the
adjourned meeting is not more than thirty (30) days after the date for which the meeting was originally noticed,
or if a new record date
is fixed for the adjourned meeting, notice stating the place (if any), date, time, and means of remote communication, if any, will be
sent as provided in Section 2.4 of these Bylaws or (b) otherwise permitted by
applicable law. The stockholders present at a
duly called meeting at which a quorum is present may continue to transact business until adjournment or postponement, notwithstanding
the withdrawal of enough stockholders to leave less
than a quorum.
 

SECTION 2.6.
Conduct of Meetings. Meetings of stockholders shall be presided over by such person as the Board of Directors may designate as
chair of the meeting, or in the absence of such a person, the Chair of the Board of
Directors, or if none or in the Chair of the Board
of Directors’ absence or inability to act, the Chief Executive Officer, or if none or in the Chief Executive Officer’s absence
or inability to act, the President, or if none or in the President’s
absence or inability to act, a Vice President, or, if none
of the foregoing is present or able to act, by a chair to be chosen by the holders of a majority of the shares entitled to vote who are
present in person or by proxy at the meeting. The
Secretary, or in the Secretary’s absence, an Assistant Secretary, shall act as
secretary of every meeting, but if neither the Secretary nor an Assistant Secretary is present, the chair of the meeting shall appoint
any person present to act as
secretary of the meeting. The Board of Directors shall be entitled to make such rules or regulations
for the conduct of meetings of stockholders as it shall deem necessary, appropriate or convenient. Subject to such rules and regulations
of the Board of Directors, if any, the chair of the meeting shall have the right and authority to prescribe such rules, regulations and
procedures and to do all such acts as, in the judgment of such chair, are necessary, appropriate or
convenient for the proper conduct
of the meeting, including, without limitation, establishing an agenda or order of business for the meeting, rules and procedures
for maintaining order at the meeting and the safety of those present,
limitations on participation in the meeting to stockholders of
record of the Corporation, their duly authorized and constituted proxies and such other persons as the chair shall permit, restrictions
on entry to the meeting after the time
fixed for the commencement thereof, limitations on the time allotted to questions or comments
by participants and regulation of the opening and closing of the polls for balloting and matters which are to be voted on by ballot.
Unless
and to the extent determined by the Board of Directors or the person presiding over the meeting, meetings of stockholders shall
not be required to be held in accordance with the rules of parliamentary procedure.
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SECTION 2.7.
Proxies. At all meetings of stockholders, a stockholder may vote by proxy executed in writing (or in such manner prescribed by
the DGCL) by the stockholder, or by such stockholder’s duly authorized attorney in

fact.
 

SECTION 2.8.
Notice of Nominations and Stockholder Business.
 

(A) Annual
Meetings of Stockholders. At any annual meeting of the stockholders, only such nominations of individuals for election to the Board
of Directors shall be made, and only such other business shall be conducted or
considered, as shall have been properly brought before
the meeting. For nominations to be properly made at an annual meeting, and for proposals of other business to be properly brought before
an annual meeting, such nominations and
proposals of other business must be: (a) specified in the Corporation’s notice of
meeting (or any supplement thereto) given by or at the direction of the Board of Directors, (b) otherwise properly made at the annual
meeting by or at the
direction of the Board of Directors or (c) otherwise properly requested to be brought before the annual meeting
by a stockholder of the Corporation in accordance with these Bylaws. For nominations of individuals for election to the
Board of Directors
or proposals of other business to be properly requested by a stockholder to be made at an annual meeting, a stockholder must (i) be
a stockholder of record at the time of giving of notice of such annual meeting by or
at the direction of the Board of Directors and at
the time of the annual meeting, (ii) be entitled to vote at such annual meeting and (iii) comply with the procedures set forth
in these Bylaws as to such business or nomination. The
immediately preceding sentence shall be the exclusive means for a stockholder
to make nominations or bring other business proposals (other than matters properly brought under Rule 14a-8 of the Securities Exchange
Act of 1934, as
amended (the “Exchange Act”) and included in the Corporation’s notice of meeting) before an annual
meeting of stockholders.
 

(B) Special
Meetings of Stockholders. At any special meeting of the stockholders, only such business shall be conducted or considered as shall
have been properly brought before the meeting. To be properly brought before a
special meeting, proposals of business must be (i) specified
in the Corporation’s notice of meeting (or any supplement thereto) given by or at the direction of the Board of Directors or (ii) otherwise
properly brought before the special
meeting by or at the direction of the Board of Directors; provided, however, that nothing
herein shall prohibit the Board of Directors from submitting additional matters to stockholders at any such special meeting.
 

Nominations
of individuals for election to the Board of Directors may be made at a special meeting of stockholders at which directors are to be elected
pursuant to the Corporation’s notice of meeting (a) by or at the direction of the
Board of Directors or (b) provided
that the Board of Directors has determined that directors shall be elected at such meeting, by any stockholder of the Corporation who
(1) is a stockholder of record at the time of giving notice with
respect to such special meeting and at the time of the special
meeting, (2) is entitled to vote at the meeting, and (3) complies with the procedures set forth in these Bylaws as to such
nomination. This Section 2.8(B) shall be the exclusive
means for a stockholder to make nominations or bring other business
proposals (other than matters properly brought under Rule 14a-8 under the Exchange Act and included in the Corporation’s notice
of meeting) before a special
meeting of stockholders.
 

(C) General.
Except as otherwise provided by law, the Certificate of Incorporation or these Bylaws, the chair of any annual or special meeting shall
have the power to determine whether a nomination or any other business proposed
to be brought before the meeting was made or proposed,
as the case may be, in accordance with these Bylaws and, if any proposed nomination or other business is not in compliance with these
Bylaws, to declare that no action shall be
taken on such nomination or other proposal and such nomination or other proposal shall be
disregarded. Unless otherwise required by law, if the stockholder (or a qualified representative of the stockholder) does not appear
at the annual
or special meeting of stockholders of the Corporation to present a nomination or proposed business, such nomination shall
be disregarded and such proposed business shall not be transacted, notwithstanding that proxies in respect of
such vote may have been
received by the Corporation. For purposes of this paragraph, to be considered a qualified representative of the stockholder, a person
must be a duly authorized officer, manager or partner of such stockholder or
must be authorized by a writing executed by such stockholder
or an electronic transmission delivered by such stockholder to act for such stockholder as proxy at the meeting of stockholders and such
person must produce such writing or
electronic transmission, or a reliable reproduction of the writing or electronic transmission, at
the meeting of stockholders.
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SECTION 2.9.
Advance Notice of Stockholder Business and Nominations.

 
(A) Annual
Meeting of Stockholders. Without qualification or limitation, subject to Section 2.9(C)(4) of these Bylaws, for
any nominations or any other business to be properly brought before an annual meeting by a stockholder

pursuant to Section 2.8(A) of
these Bylaws, the stockholder must have given timely notice thereof (including, in the case of nominations, the completed and signed
questionnaire, representation and agreement required by Section 2.10
of these Bylaws), and timely updates and supplements
thereof, in each case in proper form, in writing to the Secretary, and such other business must otherwise be a proper matter for stockholder
action.
 

To
be timely, a stockholder’s notice shall be delivered to the Secretary at the principal executive offices of the Corporation not
earlier than the close of business on the one hundred and twentieth (120th) day and not later than the
close of business on the ninetieth
(90th) day prior to the first anniversary of the preceding year’s annual meeting. Notwithstanding the foregoing, if the date of
the annual meeting is more than thirty (30) days before or more than sixty
(60) days after the first anniversary of the preceding year’s
annual meeting, then, to be timely, notice by the stockholder must be so delivered not earlier than the close of business on the one
hundred and twentieth (120th) day prior to
the date of such annual meeting and not later than the close of business on the later of the
ninetieth (90th) day prior to the date of such annual meeting or, if the first public announcement of the date of such annual meeting
is less than
one hundred (100) days prior to the date of such annual meeting, the tenth (10th) day following the day on which public
announcement of the date of such meeting is first made by the Corporation. In no event shall any adjournment or
postponement of an annual
meeting, or the public announcement thereof, commence a new time period for the giving of a stockholder’s notice as described above.
 

Notwithstanding
anything in the immediately preceding paragraph to the contrary, in the event that the number of directors to be elected to the Board
of Directors is increased by the Board of Directors, and there is no public
announcement by the Corporation naming all of the nominees
for director or specifying the size of the increased Board of Directors at least one hundred (100) days prior to the first anniversary
of the preceding year’s annual meeting, a
stockholder’s notice required by this Section 2.9(A) shall also
be considered timely, but only with respect to nominees for any new positions created by such increase, if it shall be delivered to the
Secretary at the principal executive
offices of the Corporation not later than the close of business on the tenth (10th) day following
the day on which such public announcement is first made by the Corporation.
 

In
addition, to be considered timely, a stockholder’s notice shall further be updated and supplemented, if necessary, so that the
information provided or required to be provided in such notice shall be true and correct as of the record
date for the meeting and as
of the date that is ten (10) business days prior to the meeting or any adjournment or postponement thereof, and such update and
supplement shall be delivered to the Secretary at the principal executive offices
of the Corporation not later than five (5) business
days after the record date for the meeting in the case of the update and supplement required to be made as of the record date, and not
later than eight (8) business days prior to the date
for the meeting or any adjournment or postponement thereof in the case of the
update and supplement required to be made as of ten (10) business days prior to the meeting or any adjournment or postponement thereof.
For the avoidance
of doubt, the obligation to update and supplement as set forth in this paragraph or any other Section of these
Bylaws shall not limit the Corporation’s rights with respect to any deficiencies in any notice provided by a stockholder, extend
any applicable deadlines hereunder or under any other provision of the Bylaws or enable or be deemed to permit a stockholder who has
previously submitted notice hereunder or under any other provision of the Bylaws to amend or
update any proposal or to submit any new
proposal, including by changing or adding nominees, matters, business and/or resolutions proposed to be brought before a meeting of the
stockholders.
 

(B) Special
Meetings of Stockholders. Only such business shall be conducted at a special meeting of stockholders as shall have been properly
brought before the meeting pursuant to Section 2.8(B) of these Bylaws. Subject to
Section 2.9(C)(4) of
 these Bylaws, in the event the Corporation calls a special meeting of stockholders for the purpose of electing one or more directors
 to the Board of Directors, any stockholder may nominate an individual or
individuals (as the case may be) for election to such position(s)  as
 specified in the Corporation’s notice of meeting, provided that the stockholder gives timely notice thereof (including the completed
 and signed questionnaire,
representation and agreement required by Section 2.10 of these Bylaws), and timely updates and
 supplements thereof in each case in proper form, in writing, to the Secretary. To be timely, a stockholder’s notice pursuant to
 the
preceding sentence shall be delivered to the Secretary at the principal executive offices of the Corporation not earlier than the
close of business on the one hundred twentieth (120th) day prior to the date of such special meeting and not
later than the close of
business on the later of the ninetieth (90th) day prior to the date of such special meeting or, if the first public announcement of the
date of such special meeting is less than one hundred (100) days prior to the date
of such special meeting, the tenth (10th) day following
the day on which public announcement is first made of the date of the special meeting and of the nominees proposed by the Board of Directors
to be elected at such meeting. In no
event shall any adjournment or postponement of a special meeting of stockholders, or the public
announcement thereof, commence a new time period for the giving of a stockholder’s notice as described above. In addition, to be
considered timely, a stockholder’s notice pursuant to the first sentence of this paragraph shall further be updated and supplemented,
if necessary, so that the information provided or required to be provided in such notice shall be true and
correct as of the record date
for the meeting and as of the date that is ten (10) business days prior to the meeting or any adjournment or postponement thereof,
and such update and supplement shall be delivered to the Secretary at the
principal executive offices of the Corporation not later than
five (5) business days after the record date for the meeting in the case of the update and supplement required to be made as of
 the record date, and not later than eight
(8) business days prior to the date for the meeting or any adjournment or postponement
thereof in the case of the update and supplement required to be made as of ten (10) business days prior to the meeting or any adjournment
or
postponement thereof.
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(C) Disclosure
Requirements.

 
(1) To
be in proper form, a stockholder’s notice given pursuant to this Section 2.9 to the Secretary must include the following,
as applicable:

 
(a) As
 to the stockholder giving the notice and the beneficial owner, if any, on whose behalf the nomination or proposal is made: (i)  the
 name and address of such stockholder, as they appear on the

Corporation’s books, of such beneficial owner, if any, and of their
 respective affiliates or associates or others acting in concert therewith, (ii)  (A)  the class or series and number of shares
of the Corporation which are, directly or
indirectly, owned beneficially and of record by such stockholder, such beneficial owner and/or
their respective affiliates or associates or others acting in concert therewith, (B) any option, warrant, convertible security,
stock appreciation
right, or similar right with an exercise or conversion privilege or a settlement payment or mechanism at a price related
to any class or series of shares of the Corporation or with a value derived in whole or in part from the value of any
class or series
of shares of the Corporation, any derivative or synthetic arrangement having the characteristics of a long position in any class or series
of shares of the Corporation, or any contract, derivative, swap or other transaction or
series of transactions designed to produce economic
benefits and risks that correspond substantially to the ownership of any class or series of shares of the Corporation, including due
to the fact that the value of such contract, derivative,
swap or other transaction or series of transactions is determined by reference
 to the price, value or volatility of any class or series of shares of the Corporation, whether or not such instrument, contract or right
shall be subject to
settlement in the underlying class or series of shares of the Corporation, through the delivery of cash or other
property, or otherwise, and without regard to whether the stockholder of record, the beneficial owner, if any, or any affiliates
or associates
or others acting in concert therewith, may have entered into transactions that hedge or mitigate the economic effect of such instrument,
contract or right, or any other direct or indirect opportunity to profit or share in any
profit derived from any increase or decrease
in the value of shares of the Corporation (any of the foregoing, a “Derivative Instrument”) directly or indirectly
owned beneficially by such stockholder, the beneficial owner, if any, and/or
any affiliates or associates or others acting in concert
therewith, (C) any proxy, contract, arrangement, understanding, or relationship pursuant to which such stockholder, such beneficial
owner and/or any of their respective affiliates or
associates or others acting in concert therewith has any right to vote any class or
series of shares of the Corporation, (D) any agreement, arrangement, understanding, relationship or otherwise, including any repurchase
or similar so-
called “stock borrowing” agreement or arrangement (regardless of the purpose or effect of such repurchase or
“stock borrowing” agreement or arrangement), involving such stockholder, such beneficial owner and/or any of their
respective
affiliates or associates or others acting in concert therewith, directly or indirectly, the purpose or effect of which is to mitigate
loss to, reduce the economic risk (of ownership or otherwise) of any class or series of the shares of
the Corporation by, manage the
risk of share price changes for, or increase or decrease the voting power of, such stockholder, such beneficial owner and/or any of their
respective affiliates or associates or others acting in concert
therewith with respect to any class or series of the shares of the Corporation,
or which provides, directly or indirectly, the opportunity to profit or share in any profit derived from any decrease in the price or
value of any class or series of
the shares of the Corporation (any of the foregoing, a “Short Interest”), (E) any
rights to dividends on the shares of the Corporation owned beneficially by such stockholder, such beneficial owner and/or any of their
respective affiliates
or associates or others acting in concert therewith that are separated or separable from the underlying shares
of the Corporation, (F) any proportionate interest in shares of the Corporation or Derivative Instruments held, directly or
indirectly,
by a general or limited partnership in which such stockholder, such beneficial owner and/or any of their respective affiliates or associates
or others acting in concert therewith is a general partner or, directly or indirectly,
beneficially owns an interest in a general partner
of such general or limited partnership, (G) any performance-related fees (other than an asset-based fee) to which such stockholder,
such beneficial owner and/or any of their respective
affiliates or associates or others acting in concert therewith is entitled based
on any increase or decrease in the value of shares of the Corporation or Derivative Instruments, if any, including without limitation
any such interests held by
members of the immediate family sharing the same household of such stockholder, such beneficial owner and/or
any of their respective affiliates or associates or others acting in concert therewith, (H) any significant equity interests or
any Derivative Instruments or Short Interests in any principal competitor of the Corporation held by such stockholder, such beneficial
owner and/or any of their respective affiliates or associates or others acting in concert therewith and
(I) any direct or indirect
interest of such stockholder, such beneficial owner and/or any of their respective affiliates or associates or others acting in concert
therewith in any contract with the Corporation, any affiliate of the Corporation
or any principal competitor of the Corporation (including,
in any such case, any employment agreement, collective bargaining agreement or consulting agreement), (iii) all information that
would be required to be set forth in a Schedule
13D filed pursuant to Rule 13d-1(a) or an amendment pursuant to Rule 13d-2(a) if
such a statement were required to be filed under the Exchange Act and the rules and regulations promulgated thereunder by such stockholder,
such
beneficial owner and/or any of their respective affiliates or associates or others acting in concert therewith, if any, and (iv) any
other information relating to such stockholder, such beneficial owner and/or any of their respective affiliates
or associates or others
acting in concert therewith, if any, that would be required to be disclosed in a proxy statement and form of proxy or other filings required
to be made in connection with solicitations of proxies for, as applicable,
the proposal and/or for the election of directors in a contested
election pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated thereunder;
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(b) If
the notice relates to any business other than a nomination of a director or directors that the stockholder proposes to bring before the
meeting, a stockholder’s notice must, in addition to the matters set

forth in paragraph (a) above, also set forth: (i) a
brief description of the business desired to be brought before the meeting, the reasons for conducting such business at the meeting and
any material interest of such stockholder, such
beneficial owner and each of their respective affiliates or associates or others acting
in concert therewith, if any, in such business, (ii) the text of the proposal or business (including the text of any resolutions
proposed for consideration
and, in the event that such proposal or business includes a proposal to amend the Bylaws of the Corporation,
the text of the proposed amendment), and (iii) a description of all agreements, arrangements and understandings between or
among
any of such stockholder, such beneficial owner and each of their respective affiliates or associates or others acting in concert therewith,
if any, and any other person or persons (including their names) in connection with the
proposal of such business by such stockholder;
 

(c) As
to each individual, if any, whom the stockholder proposes to nominate for election or reelection to the Board of Directors, a stockholder’s
notice must, in addition to the matters set forth in paragraph
(a) above, also set forth: (i) all information relating to such
individual that would be required to be disclosed in a proxy statement or other filings required to be made in connection with solicitations
of proxies for election of directors in
a contested election pursuant to Section 14 of the Exchange Act and the rules and regulations
promulgated thereunder (including such individual’s written consent to being named in the proxy statement as a nominee and to serving
as a
director if elected) and (ii) a description of all direct and indirect compensation and other material monetary agreements,
arrangements and understandings during the past three (3) years, and any other material relationships, between or
among such stockholder
and beneficial owner, if any, and their respective affiliates and associates, or others acting in concert therewith, on the one hand,
and each proposed nominee, and his or her respective affiliates and associates, or
others acting in concert therewith, on the other hand,
 including, without limitation all information that would be required to be disclosed pursuant to Rule 404 of Regulation S-K or any
successor provision promulgated under the
Exchange Act if the stockholder making the nomination and any beneficial owner on whose behalf
the nomination is made, if any, or any affiliate or associate thereof or person acting in concert therewith, were the “registrant”
for
purposes of such rule and the nominee were a director or executive officer of such registrant;
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(d) With
respect to each individual, if any, whom the stockholder proposes to nominate for election or reelection to the Board of Directors, a
stockholder’s notice must, in addition to the matters set forth in

paragraphs (a) and (c) above, also include a completed
and signed questionnaire, representation and agreement as required by Section 2.10 of these Bylaws. The Corporation may require
any proposed nominee to furnish such other
information as may reasonably be required by the Corporation to determine the eligibility
of such proposed nominee to serve as an independent director of the Corporation or that could be material to a reasonable stockholder’s
understanding of the independence, or lack thereof, of such nominee. Notwithstanding anything to the contrary, only persons who are nominated
in accordance with the procedures set forth in these Bylaws, including without limitation
Sections 2.9, 2.10 and 2.11
hereof, shall be eligible for election as directors;
 

(e) In
addition to the requirements set forth in this Section 2.9 with respect to any nomination proposed to be made at a meeting, any
stockholder, beneficial owner, if any, on whose behalf the nomination is
being made, or their respective affiliates and associates, or
others working in concert therewith, if any, intending to solicit proxies pursuant to Rule 14a-19 of the Exchange Act shall deliver
notice to the Corporation in accordance with
this Section 2.9 and such notice shall include: (i) the names, business addresses,
and, if known, residence addresses of all nominees for whom the stockholder, beneficial owner, if any, or their respective affiliates
and associates, or
others acting in concert therewith, if any, intends to solicit proxies; (ii) the names, business addresses, and,
if known, residence addresses of all nominees who would be presented for election at the meeting of stockholders in the event
of a need
to change the stockholder’s, beneficial owner’s, if any, or their respective affiliates’ and associates’, or
others’ acting in concert therewith, if any, original slate; and (iii) a representation that the stockholder, beneficial owner,
if
any, or their respective affiliates and associates, or others acting in concert therewith intends to solicit proxies in support of
director nominees other than the Corporation’s nominees in accordance with Rule 14a-19 promulgated under
the Exchange Act,
including the solicitation of the holders of shares representing at least 67% of the voting power of shares entitled to vote on the election
of directors;
 

(f) Upon
request of the Corporation, if a stockholder, beneficial owner, if any, on whose behalf the nomination is being made, or their respective
affiliates and associates, or others acting in concert therewith, if
any, provides notice pursuant to Rule 14a-19(b) of the
Exchange Act, such stockholder, beneficial owner, if any, or their respective affiliates and associates, or others acting in concert
therewith, if any, shall deliver to the Corporation, no
later than five (5) business days prior to the applicable meeting of stockholders,
reasonable evidence that it has met requirements of Rule 14a-19(a)(3) of the Exchange Act; and
 

(g) Unless
otherwise required by applicable law, if any stockholder, beneficial owner, if any, on whose behalf the nomination is being made, or
their respective affiliates and associates, or others acting in
concert therewith, if any, provides notice pursuant to Rule 14a-19(b) of
the Exchange Act and such stockholder, beneficial owner, or their respective affiliates and associates, or others working in concert
therewith subsequently fails to
comply with any requirements of Rule 14a-19 of the Exchange Act, any other rules or regulations
thereunder, or these Bylaws, then the Corporation will disregard any proxies or votes solicited for such nominees and such nomination
will be disregarded.
 

(2) For
purposes of these Bylaws, “public announcement” shall mean disclosure in a press release reported by a national news
service or in a document publicly filed by the Corporation with the Securities and Exchange
Commission pursuant to Section 13, 14
or 15(d) of the Exchange Act and the rules and regulations promulgated thereunder. For purposes of these Bylaws, “affiliate”
and “associate” shall have the meanings ascribed thereto in Rule 405
under the Exchange Act; provided, however, that
the term “partner” as used in the definition of “associate” shall not include any limited partner that is not
involved in the management of the relevant partnership.
 

(3) Notwithstanding
the provisions of these Bylaws, a stockholder shall also comply with all applicable requirements of the Exchange Act and the rules and
regulations thereunder with respect to the matters set forth in this
Bylaw; provided, however, that any references in these
Bylaws to the Exchange Act or the rules promulgated thereunder are not intended to and shall not limit the separate and additional
requirements set forth in these Bylaws with
respect to nominations or proposals as to any other business to be considered.
 

(4) Nothing
in this Section 2.9 shall be deemed to affect any rights (i) of stockholders to request inclusion of proposals in the
Corporation’s proxy statement pursuant to Rule 14a-8 under the Exchange Act or (ii) of the
holders of any series of Preferred
Stock if and to the extent provided for under law, the Certificate of Incorporation or these Bylaws. Subject to Rule 14a-8 and Rule 14a-19
under the Exchange Act, nothing in this Section 2.9 shall be
construed to permit any stockholder, or give any stockholder
the right, to include or have disseminated or described in the Corporation’s proxy statement any nomination of director or directors
or any other business proposal.
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SECTION 2.10.
Submission of Questionnaire, Representation and Agreement. To be eligible to be a nominee for election or reelection as a director
of the Corporation, a person nominated by a stockholder for election or reelection

to the Board of Directors must deliver (in accordance
 with the time periods prescribed for delivery of notice under Section  2.9 of these Bylaws) to the Secretary at the principal
 executive offices of the Corporation a written
questionnaire with respect to the background and qualification of such individual and
the background of any other person or entity on whose behalf, directly or indirectly, the nomination is being made (which questionnaire
shall be
provided by the Secretary upon written request), and a written representation and agreement (in the form provided by the Secretary
upon written request) that such individual (A) is not and will not become a party to (1) any agreement,
arrangement or understanding
with, and has not given any commitment or assurance to, any person or entity as to how such person, if elected as a director of the Corporation,
will act or vote on any issue or question (a “Voting
Commitment”) that has not been disclosed to the Corporation,
or (2) any Voting Commitment that could limit or interfere with such individual’s ability to comply, if elected as a director
of the Corporation, with such individual’s
fiduciary duties under applicable law, (B) is not and will not become a party to
any agreement, arrangement or understanding with any person or entity other than the Corporation with respect to any direct or indirect
compensation,
reimbursement or indemnification in connection with service or action as a director that has not been disclosed therein,
 (C) will comply with the Corporation’s corporate governance guidelines and other policies applicable to its
directors, and
has disclosed therein whether all any portion of securities of the Corporation were purchased with any financial assistance provided
by any other person and whether any other person has any interest in such securities,
(D) in such individual’s personal capacity
and on behalf of any person or entity on whose behalf, directly or indirectly, the nomination is being made, would be in compliance,
if elected as a director of the Corporation, and will comply,
with all applicable corporate governance, conflict of interest, confidentiality
and stock ownership and trading policies and guidelines of the Corporation publicly disclosed from time to time, (E) consents to
being named as a nominee in
any proxy statement pursuant to Rule 14a-4(d) under the Exchange Act and any associated proxy card
and agrees to serve if elected as a director and (F) will abide by the requirements of Section 2.11 of these Bylaws.
 

SECTION 2.11.
Procedure for Election of Directors; Required Vote.
 

(A) Subject
to the rights of the holders of any series of Preferred Stock to elect directors under specified circumstances, a plurality of the votes
cast at any meeting for the election of directors at which a quorum is present shall elect
directors. The Board of Directors or chair
of the meeting may, in their or his or her sole discretion, require that any votes cast for the election of directors at such meeting
be cast by written ballot.
 

(B)  If
a nominee for director who is an incumbent director receives a greater number of votes “withheld” from his or her election
 than votes “for” such director nominee’s election, he or she shall promptly tender his or her
resignation to the Board
of Directors following certification of the election results. The Nominating and Corporate Governance Committee shall make a recommendation
to the Board of Directors as to whether to accept or reject the
tendered resignation, or whether other action should be taken. The Board
of Directors shall act on the tendered resignation, taking into account the Nominating and Corporate Governance Committee’s recommendation,
and publicly
disclose (by a press release, a filing with the Securities and Exchange Commission or other broadly disseminated means of
communication) its decision regarding the tendered resignation and the rationale behind the decision within
ninety (90) days from the
date of the certification of the election results. The Nominating and Corporate Governance Committee in making its recommendation, and
the Board of Directors in making its decision, may each consider any
factors or other information that it considers appropriate and relevant.
The director who tenders his or her resignation shall not participate in the recommendation of the Nominating and Corporate Governance
Committee or the decision
of the Board of Directors with respect to his or her resignation. If such incumbent director’s resignation
is not accepted by the Board of Directors, such director shall continue to serve until the next annual meeting and until his or her
successor
is duly elected, or his or her earlier resignation or removal. If a director’s resignation is accepted by the Board of Directors
pursuant to these Bylaws, or if a nominee for director is not elected and the nominee is not an
incumbent director, then the Board of
Directors, in its sole discretion, may fill any resulting vacancy pursuant to the provisions of Section 3.10.
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(C) Except
as otherwise provided by law, the Certificate of Incorporation, or these Bylaws, in all matters other than the election of directors,
the affirmative vote of a majority of the shares present in person or represented by proxy

at a meeting at which is quorum is present
and entitled to vote on the matter shall be the act of the stockholders. The Board of Directors or chair of a meeting may, in their or
his or her sole discretion, require that any votes cast at such
meeting shall be cast by written ballot.
 

(D) Any
individual who is nominated for election to the Board of Directors at an annual meeting shall, if requested by the Corporation, tender
an irrevocable resignation in advance of the annual meeting. Such resignation shall
become effective upon a determination by the Board
of Directors or any committee thereof that (1) the information provided to the Corporation by such individual or, if applicable,
by any stockholder who nominated such individual,
was untrue in any material respect or omitted to state a material fact necessary in
order to make the statements made, in light of the circumstances under which they were made, not misleading or (2) such individual
or, if applicable, any
stockholder who nominated such individual, shall have breached any representations or obligations owed to the
Corporation under these Bylaws.
 

SECTION 2.12.
Inspectors of Elections; Opening and Closing the Polls. The Board of Directors by resolution shall appoint one or more inspectors,
which inspector or inspectors may, but does not need to, include individuals who
serve the Corporation in other capacities, including,
without limitation, as officers, employees, agents or representatives, to act at the meetings of stockholders and make a written report
thereof. One or more persons may be designated
as alternate inspectors to replace any inspector who fails to act. If no inspector or
alternate has been appointed to act or is able to act at a meeting of stockholders, the chair of the meeting shall appoint one or more
inspectors to act at the
meeting. Each inspector, before discharging his or her duties, shall take and sign an oath faithfully to execute
the duties of inspector with strict impartiality and according to the best of his or her ability. The inspectors shall have the
duties
prescribed by law. The chair of the meeting shall be appointed by the inspector or inspectors to fix and announce at the meeting the
date and time of the opening and the closing of the polls for each matter upon which the
stockholders will vote at a meeting.
 

SECTION 2.13.
Stockholder Action by Written Consent. Subject to the rights of the holders of any then outstanding series of Preferred Stock
with respect to such series of Preferred Stock, any action required or permitted to be
taken by the stockholders of the Corporation at
an annual or special meeting of stockholders of the Corporation may be taken without a meeting, without prior notice, and without a vote,
only if a consent or consents in writing, setting
forth the action so taken, shall be signed by all of the stockholders entitled to vote
with respect to the action that is the subject of the consent.
 

ARTICLE III
BOARD
OF DIRECTORS

 
SECTION 3.1.
General Powers. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors.
In addition to the powers and authorities by these Bylaws expressly conferred upon

it, the Board of Directors shall have and may exercise
all such powers of the Corporation and do all such lawful acts and things as are not by statute or by the Certificate of Incorporation
or by these Bylaws required to be exercised or
done by the stockholders.
 

SECTION 3.2.
Number and Tenure of Directors.
 

(A) Subject
to the rights of the holders of any series of Preferred Stock to elect directors, the number of directors shall be fixed from time to
time exclusively pursuant to a resolution adopted by the affirmative vote of a majority of
the total number of directors that the Corporation
would have if there were no vacancies (the “Whole Board”); provided that prior to the Expiration Date (as defined
below), the number of directors shall be fixed in accordance with, and
shall require the approvals set forth in, Article X
of these Bylaws. No decrease in the number of authorized directors constituting the Whole Board shall shorten the term of any incumbent
director.
 

(B) Subject
to the rights of any holders of any class or any series of Preferred Stock to elect directors, all directors up for election shall be
elected for a term expiring at the next annual meeting of stockholders.
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SECTION 3.3.
Election of Directors. The directors shall be elected at the annual meetings of stockholders as specified in the Certificate of
Incorporation, except as otherwise provided in the Certificate of Incorporation or in these

Bylaws, and each director of the Corporation
shall hold office until such director’s successor is elected and qualified or until such director’s earlier death, resignation
or removal.
 

SECTION 3.4.
Regular Meetings. A regular meeting of the Board of Directors shall be held immediately after, and at the same place, if any,
as, the annual meeting of stockholders, or such other date, time and place as the Board of
Directors may provide by resolution without
other notice than this Bylaw, or such resolution, as applicable. The Board of Directors may, by resolution, provide the date, time and
place, if any, for the holding of additional regular
meetings without other notice than such resolution.
 

SECTION 3.5.
Special Meetings. Special meetings of the Board of Directors shall be called at the request of the Chair of the Board of Directors,
the Chief Executive Officer or a majority of the Board of Directors then in office.
The person or persons authorized to call special
meetings of the Board of Directors may fix the place, if any, date and time of the meetings.
 

SECTION 3.6.
Notice of Meeting. Notice of any special meeting of directors shall be given to each director at such person’s business
or residence in writing by hand delivery, first-class or overnight mail or courier service, email or
facsimile transmission, or orally
by telephone. If mailed by first-class mail, such notice shall be deemed adequately delivered when deposited in the United States mail
so addressed, with postage thereon prepaid, at least five (5) days
before such meeting. If by overnight mail or courier service,
such notice shall be deemed adequately delivered when the notice is delivered to the overnight mail or courier service company at least
twenty-four (24) hours before such
meeting. If by email, facsimile transmission, telephone or by hand, such notice shall be deemed adequately
delivered when the notice is transmitted at least twelve (12) hours before such meeting. Neither the business to be transacted at,
nor
the purpose of, any regular or special meeting of the Board of Directors need be specified in the notice of such meeting. A meeting may
be held at any time without notice if all the directors are present or if those not present waive
notice of the meeting in accordance
with Section 7.4 of these Bylaws.
 

SECTION 3.7.
Action by Consent of Board of Directors. Any action required or permitted to be taken at any meeting of the Board of Directors
or of any committee thereof may be taken without a meeting if all members of the
Board of Directors or committee, as the case may be,
consent thereto in writing, or by electronic transmission and the writing or writings or electronic transmission or transmissions are
filed with the minutes of proceedings of the Board
of Directors or applicable committee. Such filing shall be in paper form if the minutes
are maintained in paper form and shall be in electronic form if the minutes are maintained in electronic form.
 

SECTION 3.8.
Conference Telephone Meetings. Members of the Board of Directors, or any committee thereof, may participate in a meeting of the
Board of Directors or such committee by means of conference telephone or other
communications equipment by means of which all persons
participating in the meeting can hear each other, and such participation in a meeting shall constitute presence in person at such meeting.
 

SECTION 3.9.
Quorum. Subject to Section 3.10 of these Bylaws, a whole number of directors equal to at least a majority of the directors
then in office shall constitute a quorum for the transaction of business, provided that such
directors represent at least one-third of
the Whole Board. If at any meeting of the Board of Directors there shall be less than a quorum present, a majority of the directors present
may adjourn the meeting from time to time without
further notice. The act of the majority of the directors present at a meeting at which
a quorum is present shall be the act of the Board of Directors, unless otherwise provided by the Certificate of Incorporation, these
Bylaws or the
DGCL. The directors present at a duly organized meeting may continue to transact business until adjournment, notwithstanding
the withdrawal of enough directors to leave less than a quorum.
 

SECTION 3.10.
Vacancies. Subject to applicable law and the rights of the holders of any series of Preferred Stock with respect to such series
of Preferred Stock, and unless the Board of Directors otherwise determines, vacancies
resulting from death, resignation, retirement,
disqualification, removal from office or other cause, and newly created directorships resulting from any increase in the authorized number
of directors, may be filled only by the affirmative
vote of a majority of the remaining directors, though less than a quorum of the Board
of Directors, or by a sole remaining director, and each director so chosen shall hold office for a term expiring at the annual meeting
of stockholders at
which the term of office of the class to which they have been appointed expires and until such director’s successor
shall have been duly elected and qualified; provided that prior to the Expiration Date, the filling of vacancies shall also
be subject
to the applicable provisions of Article X of these Bylaws. No decrease in the number of authorized directors constituting
the Whole Board shall shorten the term of any incumbent director.
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SECTION 3.11.
Chair of the Board. Subject to the applicable provisions of Article X, the Board of Directors may appoint, by the affirmative
vote of the majority of the directors then in office, a Chair of the Board of Directors (who

may be an Executive Chair or the Chief Executive
Officer) from among the directors. The Chair of the Board of Directors shall preside over all meetings of the Board of Directors and
stockholders at which he or she is present. The
Chair of the Board of Directors may also be an executive officer of the Corporation.
If the Chair of the Board of Directors is an Executive Chair, the Executive Chair shall be an executive officer of the Corporation and
shall perform
such duties and possess such powers as are customarily vested in the office of the Chair of the Board of Directors of a
corporation or as may be vested in him or her by the Board of Directors from time to time. The Executive Chair and
Chief Executive Officer
 shall have joint responsibilities over the strategy, policy making, capital allocation and personnel matters of the Corporation. The
Executive Chair shall have broad access to the records, management and
personnel of the Corporation and its subsidiaries, including without
limitation the power and authority to obtain any information about the Corporation and its operations. The Executive Chair is authorized
to execute bonds, mortgages
and other contracts requiring a seal, under the seal of the Corporation, except where required by law to
be otherwise signed and executed and except where the signing and execution thereof shall be expressly and exclusively delegated
by the
Board of Directors to some other officer or agent of the Corporation. During the time of any vacancy in the office of Chief Executive
Officer or in the event of the absence or disability of the Chief Executive Officer, the
Executive Chair shall have the duties and powers
 of the Chief Executive Officer unless otherwise determined by the Board of Directors or otherwise specified herein. In no event shall
 any third party having dealings with the
Corporation be bound to inquire as to any facts required by the terms of this Section 3.11
for the exercise by the Executive Chair of the powers of the Executive Chair.
 

SECTION 3.12.
Committees. The Board of Directors may designate any such committee as the Board of Directors considers appropriate, which shall
consist of one or more directors of the Corporation. The Board of Directors may
designate one or more directors as alternate members
of any committee, who may replace any absent or disqualified member at any meeting of the committee. Any such committee may to the extent
permitted by law exercise such
powers and shall have such responsibilities as shall be specified in the designating resolution. Each
committee shall keep written minutes of its proceedings and shall report such proceedings to the Board of Directors as appropriate.
 

A
majority of any committee may determine its action and fix the time and place of its meetings, unless the Board of Directors shall otherwise
provide. Notice of such meetings shall be given to each member of the committee in the
manner provided for in Section 3.6
of these Bylaws. The Board of Directors shall have power at any time to fill vacancies in, to change the membership of, or to dissolve,
any such committee. Nothing herein shall be deemed to prevent
the Board of Directors from appointing one or more committees consisting
in whole or in part of persons who are not directors of the Corporation; provided, however, that no such committee shall
have or may exercise any authority of
the Board of Directors.
 

SECTION 3.13.
Removal. Subject to any rights granted to the holders of shares of any series of Preferred Stock then outstanding and the applicable
requirements of Article X of these Bylaws, any director may be removed at any
time, either with or without cause, upon the
affirmative vote of the holders of a majority of the outstanding shares of capital stock of the Corporation then entitled to vote in
an election of such director.
 

SECTION 3.14.
Records. The Board of Directors shall cause to be kept a record containing the minutes of the proceedings of the meetings of the
Board and of the stockholders, appropriate stock books and registers and such books
of records and accounts as may be necessary for the
proper conduct of the business of the Corporation.
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ARTICLE IV
OFFICERS

 
SECTION 4.1.
Elected Officers. The officers of the Corporation shall be appointed by the Board of Directors, or as otherwise provided in this
Article IV, and shall include a Chief Executive Officer, a President, a Chief Financial

Officer, a Secretary, and such other
officers as the Board of Directors from time to time may deem proper, which may include an Executive Chair, one or more Vice Presidents
(including, without limitation, Senior Vice Presidents) and a
Treasurer. Any number of offices may be held by the same person. All officers
appointed in accordance with these Bylaws shall each have such powers and duties as generally pertain to their respective offices, subject
to the specific
provisions of this Article IV. Such officers shall also have such powers and duties as from time to time
may be conferred by the Board of Directors or by any committee thereof, or (subject to Article X) the Chief Executive Officer
in
the case of any Vice President, Senior Vice President or Treasurer appointed by the Chief Executive Officer pursuant to Section 4.3.
The Board or any committee thereof may from time to time elect, or the Chief Executive Officer may
appoint, such other officers (including
one or more Assistant Vice Presidents, Assistant Secretaries, and Assistant Treasurers) and such agents, as may be necessary or desirable
for the conduct of the business of the Corporation. Such
other officers and agents shall have such duties and shall hold their offices
for such terms as shall be provided in these Bylaws or as may be prescribed by the Board of Directors or such committee, or by the Chief
Executive Officer, as
the case may be. For the avoidance of doubt, such other officers and agents shall have the powers and perform the
duties as are customarily incident to the position they hold.
 

SECTION 4.2.
Term of Office. Each officer shall hold office until such officer’s successor shall have been duly appointed and shall have
qualified or until such officer’s earlier death, resignation or removal.
 

SECTION 4.3.
Chief Executive Officer. The Chief Executive Officer shall have the powers and perform the duties incident to that position. Subject
to the powers of the Board of Directors and Section 3.11, he or she shall be in the
general and active charge of the entire
business and affairs of the Corporation and shall be its chief policy-making officer. The Chief Executive Officer shall report to the
Executive Chair so long as there is an Executive Chair. The Chief
Executive Officer is authorized to execute bonds, mortgages and other
contracts requiring a seal, under the seal of the Corporation, except where required by law to be otherwise signed and executed and except
where the signing and
execution thereof shall be expressly and exclusively delegated by the Board of Directors to some other officer
or agent of the Corporation. Subject to the authority of the Board of Directors, the Executive Chair and the provisions of the
Certificate
of Incorporation and these Bylaws, including Article X, the Chief Executive Officer is authorized to appoint one or more
Vice Presidents (including, without limitation, Senior Vice Presidents) and/or a Treasurer. The Chief
Executive Officer shall have such
other powers and perform such other duties as may be prescribed by the Board of Directors or as may be provided in these Bylaws. The
Chief Executive Officer of the Corporation may also serve as
President, if so appointed by the Board of Directors.
 

SECTION 4.4.
President. The President of the Corporation shall have general charge of the business, affairs and property of the Corporation,
and control over its officers, agents and employees; and shall see that all orders and
resolutions of the Board of Directors, the Executive
Chair and the Chief Executive Officer are carried into effect. The President shall, in the absence or disability of the Chief Executive
Officer and the Executive Chair, act with all of the
powers and be subject to all the restrictions of the Chief Executive Officer. The
President is authorized to execute bonds, mortgages and other contracts requiring a seal, under the seal of the Corporation, except where
required by law to
be otherwise signed and executed and except where the signing and execution thereof shall be expressly and exclusively
delegated by the Board of Directors to some other officer or agent of the Corporation. The President shall have
such other powers and
perform such other duties as may be prescribed by the Executive Chair, Chief Executive Officer or the Board of Directors or as may be
provided in these Bylaws.
 

SECTION 4.5.
Chief Financial Officer. The Chief Financial Officer shall act in an executive financial capacity. The Chief Financial Officer
shall assist the Executive Chair, the Chief Executive Officer and the President in the
general supervision of the Corporation’s
financial policies and affairs.
 

SECTION 4.6.
Secretary. The Secretary shall keep or cause to be kept in one or more books provided for that purpose, the minutes of all meetings
of the Board of Directors, the committees of the Board of Directors and the
stockholders; the Secretary shall see that all notices are
duly given in accordance with the provisions of these Bylaws and as required by applicable law; the Secretary shall be custodian of the
records and the seal of the Corporation and
affix and attest the seal to all stock certificates of the Corporation (unless the seal of
the Corporation on such certificates shall be a facsimile, as hereinafter provided) and affix and attest the seal to all other documents
to be executed on
behalf of the Corporation under its seal; and the Secretary shall see that the books, reports, statements, certificates
and other documents and records required by applicable law to be kept and filed are properly kept and filed; and in
general, the Secretary
shall perform all the duties incident to the office of Secretary and such other duties as from time to time may be assigned to such Secretary
by the Board of Directors, the Executive Chair, the Chief Executive
Officer or the President.
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SECTION 4.7.
Vice Presidents. Any Vice President shall have such powers and shall perform such duties as shall be assigned to such Vice President
by the Board of Directors, the Executive Chair, the Chief Executive Officer or

the President.
 

SECTION 4.8.
Treasurer. Any Treasurer shall exercise general supervision over the receipt, custody and disbursement of corporate funds, shall
cause the funds of the Corporation to be deposited in such banks as may be authorized
by the Board of Directors, or in such banks as
may be designated as depositaries in the manner provided by resolution of the Board of Directors, and shall have such further powers
and duties as shall be prescribed from time to time by
the Board of Directors, the Executive Chair, the Chief Executive Officer or the
President.
 

SECTION 4.9.
Removal. Any officer or agent appointed by the Board of Directors may be removed from office at any time with or without cause
by the affirmative vote of a majority of the Board of Directors then in office.
Subject to Article X, any officer or agent
appointed by the Chief Executive Officer may be removed by the Chief Executive Officer at any time with or without cause. No elected
officer shall have any contractual rights against the
Corporation for compensation by virtue of such election beyond the date of the
election of his or her successor, his or her death, or his or her resignation or removal, whichever event shall first occur, except as
otherwise provided in an
employment contract or under an employee deferred compensation plan.
 

SECTION 4.10.
Vacancies. Subject to Article X, a newly created elected office and a vacancy in any elected office because of death,
resignation, or removal may be filled by the Board of Directors. Subject to Article X, any
vacancy in an office appointed
by the Chief Executive Officer because of death, resignation, or removal may be filled by the Chief Executive Officer.
 

ARTICLE V
STOCK
CERTIFICATES AND TRANSFERS

 
SECTION 5.1.
Form. Shares of stock of the Corporation shall be represented by certificates, provided that the Board of Directors may provide
 by resolution that some or all of any or all classes or series of stock shall be

uncertificated. Any such resolution shall not apply
to shares represented by a certificate until such certificate is presented to the Corporation. If any shares of stock of the Corporation
are represented by a certificate, every holder of stock
in the Corporation represented by a certificate shall be entitled to have the
certificate signed by, or in the name of, the Corporation by any two authorized officers of the Corporation representing the number of
shares registered in
certificate form. If the Board of Directors shall direct that any shares of stock of the Corporation shall be represented
by certificates, the Chair of the Board, the Chief Executive Officer, the President, any Vice President, the Treasurer, if
any, any Assistant
Treasurer, the Corporate Secretary, any Assistant Corporate Secretary and any other officer designated by the Board of Directors shall
be deemed to be authorized for purposes of this Section 5.1 to sign certificates
representing shares of the Corporation’s
capital stock. Any or all of the signatures on any certificate may be a facsimile. In case any officer, transfer agent or registrar who
has signed, or whose facsimile signature or signatures have been
placed on, any such certificate shall have ceased to be such officer,
transfer agent or registrar before such certificate is issued, such certificate may nevertheless be issued by the Corporation with the
same effect as if such person were
such officer, transfer agent or registrar at the date of issue.
 

SECTION 5.2.
Transfers. Stock of the Corporation shall be transferable in the manner prescribed by law and in these Bylaws. In the case of
any shares represented by certificates, transfers of stock shall be made on the books of the
Corporation only by the person named in
the certificate or by his, her or its attorney lawfully constituted in writing and upon the surrender of the certificate therefor, which
shall be canceled before a new certificate shall be issued. Upon
the receipt of proper transfer instructions from the registered owner
of uncertificated shares, such uncertificated shares shall be cancelled, issuance of new equivalent uncertificated shares shall be made
to the stockholder entitled thereto
and the transaction shall be recorded upon the books of the Corporation. If the Corporation has a
transfer agent or registrar acting on its behalf, the signature of any officer or representative thereof may be in facsimile. The Board
of
Directors or the Chief Executive Officer may appoint a transfer agent and one or more co-transfer agents and registrar and one or
more co-registrars and may make or authorize such agent to make all such rules and regulations deemed
expedient concerning the issue,
transfer and registration of shares of the Corporation’s capital stock.
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SECTION 5.3.
Lost, Stolen or Destroyed Certificates. The Corporation may issue a new certificate or certificates or uncertificated shares in
place of any certificate or certificates previously issued by the Corporation alleged to have

been lost, stolen or destroyed, upon the
making of an affidavit of that fact by the person claiming the certificate to be lost, stolen, or destroyed. When authorizing such issue
of a new certificate or certificates or uncertificated shares, the
Corporation may, in its discretion and as a condition precedent to
the issuance thereof, require the owner of such lost, stolen, or destroyed certificate or certificates, or his or her legal representative,
to give the Corporation a bond
sufficient to indemnify the Corporation against any claim that may be made against the Corporation on
account of the loss, theft or destruction of any such certificate or the issuance of such new certificate or uncertificated shares.
 

SECTION 5.4.
Fixing a Record Date for Stockholder Meetings. In order that the Corporation may determine the stockholders entitled to notice
of or to vote at any meeting of stockholders or any adjournment thereof, the Board of
Directors may fix a record date, which record date
shall not precede the date upon which the resolution fixing the record date is adopted by the Board of Directors, and which record date
shall not be more than sixty (60) days nor less
than ten (10) days before the date of such meeting. If the Board of Directors so
 fixes a date, such date shall also be the record date for determining the stockholders entitled to vote at such meeting unless the Board
of Directors
determines, at the time it fixes such record date, that a later date on or before the date of the meeting shall be the date
for making such determination. If no record date is fixed by the Board of Directors, the record date for determining
stockholders entitled
to notice of or to vote at a meeting of stockholders shall be the close of business on the next day preceding the day on which notice
is first given, or, if notice is waived, at the close of business on the day next
preceding the day on which the meeting is held. A determination
of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting;
provided, however, that the Board of
Directors may fix a new record date for the adjourned meeting; and in such case shall also fix as
the record date for stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination
of
stockholders entitled to vote in accordance herewith at the adjourned meeting.
 

SECTION 5.5.
Fixing a Record Date for Other Purposes. In order that the Corporation may determine the stockholders entitled to receive payment
of any dividend or other distribution or allotment or any rights or the stockholders
entitled to exercise any rights in respect of any
change, conversion or exchange of capital stock, or for the purposes of any other lawful action, the Board of Directors may fix a record
date, which record date shall not precede the date
upon which the resolution fixing the record date is adopted, and which record date
shall be not more than sixty (60) days prior to such action. If no record date is fixed, the record date for determining stockholders
for any such purpose
shall be at the close of business on the day on which the Board of Directors adopts the resolution relating thereto.
 

SECTION 5.6.
Registered Stockholders. The Corporation may treat the registered owner of any shares of its stock as the person entitled to receive
dividends, to vote, to receive notifications, and otherwise to exercise all the rights
and powers of an owner. The Corporation shall
not be bound to recognize any equitable or other claim to or interest in such share or shares on the part of any other person, whether
or not it shall have express or other notice thereof.
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ARTICLE VI

INDEMNIFICATION
 

SECTION 6.1.
Indemnification.
 

(A) Each
person who was or is a party to, or is otherwise threatened to be made a party to or is otherwise involved (including involvement as
a witness) in any threatened, pending or completed action, suit or proceeding, whether
civil, criminal, administrative or investigative
(hereinafter a “Proceeding”), by reason of the fact that he or she or a person of whom he or she is the legal representative
is or was, at any time during which this Bylaw is in effect (whether
or not such person continues to serve in such capacity at the time
any indemnification or advancement of expenses pursuant hereto is sought or at the time any Proceeding relating thereto exists or is
brought), a director or officer of the
Corporation or, while serving as a director or officer of the Corporation, is or was serving at
the request of the Corporation as a director, officer, trustee, employee or agent of another corporation, or of a partnership, joint
venture, trust
or other enterprise, including service with respect to employee benefit plans maintained or sponsored by the Corporation
(each such director or officer, a “Covered Person”), whether the basis of such Proceeding is alleged action in an
official capacity as a director, officer, trustee, employee or agent or in any other capacity while serving as a director, officer, trustee,
employee or agent, shall be (and shall be deemed to have a contractual right to be) indemnified and
held harmless by the Corporation
(and any successor of the Corporation by merger or otherwise) to the fullest extent permitted by the DGCL as the same exists or may hereafter
be amended or modified from time to time (but, in the
case of any such amendment or modification, only to the extent that such amendment
or modification permits the Corporation to provide greater indemnification rights than the DGCL permitted the Corporation to provide
prior to such
amendment or modification), against all expenses, liability and loss (including attorneys’ fees, judgments, fines,
ERISA excise taxes or penalties and amounts paid or to be paid in settlement) actually and reasonably incurred or suffered
by such person
in connection with such Proceeding if the person acted in good faith and in a manner reasonably believed to be in or not opposed to the
best interests of the Corporation, and, with respect to any criminal action or
proceeding, had no reasonable cause to believe his or
her conduct was unlawful; provided, however, that, except as provided in Section 6.3, the Corporation shall
 indemnify any such Covered Person seeking indemnification in
connection with a Proceeding (or part thereof) initiated by such Covered
Person only if such Proceeding (or part thereof) was authorized by the Board of Directors of the Corporation. The termination of any
Proceeding by judgment,
order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, create
a presumption that the person did not act in good faith and in a manner which the person reasonably believed to be in or not
opposed
to the best interests of the Corporation, and, with respect to any criminal action or proceeding, had reasonable cause to believe that
the person’s conduct was unlawful.
 

(B) To
obtain indemnification under this Article VI, a Covered Person shall submit to the Corporation a written request, including
therein or therewith such documentation and information as is reasonably available to the Covered
Person and as is reasonably necessary
to determine whether and to what extent the Covered Person is entitled to indemnification. Upon written request by a Covered Person for
indemnification pursuant to the first sentence of this
Section 6.1(B), a determination, if required by applicable law, with respect
 to the Covered Person’s entitlement thereto shall be made in the specific case (i)  if a Change of Control (as defined in the
Corporation’s current equity
compensation plan) shall have occurred, by Independent Counsel in a written opinion to the Board of
Directors, a copy of which shall be delivered to the Covered Person, or (ii) if a Change in Control shall not have occurred, (A) by
a
majority vote of the Disinterested Directors, even though less than a quorum of the Board of Directors, (B) by a committee of
Disinterested Directors designated by a majority vote of the Disinterested Directors, even though less than a
quorum of the Board of
Directors, (C) if there are no such Disinterested Directors or, if such Disinterested Directors so direct, by Independent Counsel
in a written opinion to the Board of Directors, a copy of which shall be delivered to
the Covered Person, or (D) if so directed
by the Board of Directors, by the stockholders of the Corporation. In the event the determination of entitlement to indemnification is
 to be made by Independent Counsel, the Independent
Counsel shall be selected by (i) the Board of Directors if a Change of Control
shall not have occurred or (ii) by the Covered Person if a Change of Control shall have occurred, unless the Covered Person shall
request that such selection
be made by the Board of Directors. If it is so determined that the Covered Person is entitled to indemnification,
payment to the Covered Person shall be made within 10 days after such determination.
 

(C) To
the extent that a Covered Person is a party to or a participant in and is successful (on the merits or otherwise) in defense of any action,
suit or proceeding, the Corporation shall indemnify the Covered Person against all
expenses actually and reasonably incurred by the Covered
Person or on the Covered Person’s behalf in connection therewith. To the extent permitted by applicable law, if the Covered Person
is not wholly successful in such action, suit
or proceeding but is successful, on the merits or otherwise, as to one or more but less
than all claims, issues or matters in such action, suit or proceeding, the Corporation shall indemnify the Covered Person to the fullest
extent permitted
by applicable law against all expenses actually and reasonably incurred by the Covered Person or on the Covered Person’s
behalf in connection with or related to each successfully resolved claim, issue or matter.
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SECTION 6.2.
Advance of Expenses. To the fullest extent permitted by the DGCL as the same exists or may hereafter be amended or modified from
time to time (but, in the case of any such amendment or modification, only to the

extent that such amendment or modification permits
the Corporation to provide greater rights to advancement of expenses than the DGCL permitted the Corporation to provide prior to such
amendment or modification), each Covered
Person shall have (and shall be deemed to have a contractual right to have) the right, without
 the need for any action by the Board of Directors, to be paid by the Corporation (and any successor of the Corporation by merger or
otherwise)
 the expenses incurred in connection with any Proceeding in advance of its final disposition, such advances to be paid by the Corporation
within twenty (20) days after the receipt by the Corporation of a statement or
statements from the claimant requesting such advance or
advances from time to time; provided, that if the DGCL requires, the payment of such expenses incurred by a director or officer
in his or her capacity as a director or officer (and
not, except to the extent specifically required by applicable law, in any other
capacity in which service was or is rendered by such person while a director or officer, including, without limitation, service to an
employee benefit plan)
shall be made only upon delivery to the Corporation of an undertaking (hereinafter, the “Undertaking”)
by or on behalf of such director or officer, to repay all amounts so advanced if it shall ultimately be determined by final judicial
decision from which there is no further right of appeal (a “final disposition”) that such director or officer is not
entitled to be indemnified for such expenses under this Bylaw or otherwise.
 

SECTION 6.3.
Claims. If a determination by the Corporation that the Covered Person is entitled to indemnification pursuant to this Article VI
is required, and the Corporation fails to respond within sixty (60) days to a written
request for indemnification, the Corporation
shall be deemed to have approved the request. If the Corporation denies a written request for indemnification or advance of expenses
to a Covered Person, in whole or in part, or if payment
in full pursuant to such request is not made within forty-five (45) days after
a written claim submitted pursuant to Section 6.1(b) of these Bylaws (or, in the case of an advance of expenses, twenty
(20) days after provision of a statement
pursuant to Section 6.2 of these Bylaws and any required Undertaking), the right
to indemnification or advances as granted by this Article VI shall be enforceable by such Covered Person in any court of
competent jurisdiction. Such
Covered Person’s costs and expenses incurred in connection with successfully establishing his or her
right to indemnification, in whole or in part, in any such action shall also be indemnified by the Corporation. It shall be a defense
to
any such action (other than an action brought to enforce a claim for the advance of expenses where the Undertaking, if required by
the DGCL, has been tendered to the Corporation) that the Covered Person has not met the standards of
conduct which make it permissible
under the DGCL for the Corporation to indemnify the Covered Person for the amount claimed, but the burden of such defense shall be on
the Corporation. Neither the failure of the Corporation
(including by its Board of Directors, Independent Counsel or its stockholders)
to have made a determination prior to the commencement of such action that indemnification of the Covered Person is proper in the circumstances
because
he or she has met the applicable standard of conduct set forth in the DGCL, nor an actual determination by the Corporation (including
by its Board of Directors, Independent Counsel or its stockholders) that the Covered Person has not
met such applicable standard
of conduct, shall be a defense to the action or create a presumption that the Covered Person has not met the applicable standard of conduct.
 

SECTION 6.4.
Non-Exclusivity of Rights. The rights conferred on any person in this Article VI, shall not be exclusive of any other
right that such person may have or hereafter acquire under any statute, provision of the Certificate
of Incorporation, Bylaws, agreement,
vote or consent of stockholders or the Board of Directors. In addition, nothing in this Article VI shall limit the ability
of the Corporation, in its discretion, to indemnify or advance expenses to
persons whom the Corporation is not obligated to indemnify
or advance expenses pursuant to this Article VI. The Board of Directors shall have the power to delegate to such officer
or other person as the Board of Directors shall specify
the determination of whether indemnification shall be given to any person pursuant
to this Section 6.4.
 

SECTION 6.5.
Insurance. The Corporation may purchase and maintain insurance on its own behalf and on behalf of any person who is or was a director,
officer, employee or agent of the Corporation or is or was serving at the
request of the Corporation as a director, officer, employee
or agent of another corporation, partnership, joint venture, trust or other enterprise against any expense, liability or loss asserted
against him or her and incurred by him or her in
any such capacity, whether or not the Corporation would have the power to indemnify
such person against such expenses, liability or loss under the DGCL.
 

SECTION 6.6.
Indemnification Contracts. The Board of Directors is authorized to cause the Corporation to enter into indemnification contracts
with any director, officer, employee or agent of the Corporation, or any person serving
at the request of the Corporation as a director,
officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, including employee benefit
plans, providing indemnification rights to such person.
Such rights may be greater than those provided in this Article VI.
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SECTION 6.7.
Continuation of Indemnification. The rights to indemnification and to advancement of expenses provided by, or granted pursuant
to, this Article VI shall continue notwithstanding that the person has ceased to be a

Covered Person and shall inure to the
benefit of his or her estate, heirs, executors, administrators, legatees and distributees; provided, however, that, except
as set forth in Section 6.3, the Corporation shall indemnify any such person
seeking indemnity in connection with a Proceeding
(or part thereof) initiated by such person only if such Proceeding (or part thereof) was authorized by the Board of Directors.
 

SECTION 6.8.
Effect of Amendment or Repeal. The provisions of this Article VI shall constitute a contract between the Corporation,
on the one hand, and, on the other hand, each individual who serves or has served as a Covered
Person (whether before or after the adoption
of these Bylaws), in consideration of such person’s performance of such services, and pursuant to this Article VI,
the Corporation intends to be legally bound to each such current or former
Covered Person. With respect to current and former Covered
Persons, the rights conferred under this Article VI are present contractual rights and such rights are fully vested, and
shall be deemed to have vested fully, immediately upon
adoption of these Bylaws. With respect to any Covered Persons who commence service
following adoption of these Bylaws, the rights conferred under this Article VI shall be present contractual rights, and such
rights shall fully vest,
and be deemed to have vested fully, immediately upon such Covered Person’s service in the capacity which
is subject to the benefits of this Article VI.
 

SECTION 6.9.
Notice. Any notice, request or other communication required or permitted to be given to the Corporation under this Article VI
shall be in writing and either delivered in person or sent by telecopy, overnight mail or
courier service, or certified or registered
mail, postage prepaid, return receipt requested, to the Secretary of the Corporation and shall be effective only upon receipt by the
Secretary.
 

SECTION 6.10.
Severability. If any provision or provisions of this Article VI shall be held to be invalid, illegal or unenforceable
for any reason whatsoever: (1) the validity, legality and enforceability of the remaining provisions of
this Article VI
(including, without limitation, each portion of any paragraph of this Article VI containing any such provision held to
be invalid, illegal or unenforceable, that is not itself held to be invalid, illegal or unenforceable) shall
not in any way be affected
or impaired thereby; and (2) to the fullest extent possible, the provisions of this Article VI (including, without limitation,
each such portion of any paragraph of this Article VI containing any such provision
held to be invalid, illegal or unenforceable)
shall be construed so as to give effect to the intent manifested by the provision held invalid, illegal or unenforceable.
 

SECTION 6.11.
Definitions. For purposes of this Article VI:
 

(A) “Disinterested
Director” means a director of the Corporation who is not and was not a party to the matter in respect of which indemnification
is sought by the Covered Person;
 

(B) “Independent
Counsel” means a law firm, a member of a law firm, or an independent practitioner, that is experienced in matters of corporation
 law and shall include any person who, under the applicable standards of
professional conduct then prevailing, would not have a conflict
of interest in representing either the Corporation or the Covered Person in an action to determine the Covered Person’s rights
under this Article VI.
 

ARTICLE VII
MISCELLANEOUS
PROVISIONS

 
SECTION 7.1.
Fiscal Year. The fiscal year of the Corporation shall begin on the first (1st) day of January and end on the thirty-first
(31st) day of December of each year. The Board of Directors shall have the power, from time to

time, to fix the fiscal year of the
Corporation by a duly adopted resolution.
 

 17



 

 
SECTION 7.2.
Dividends. The Board of Directors may from time to time declare, and the Corporation may pay, dividends on its outstanding shares
 in the manner and upon the terms and conditions provided by law and the

Certificate of Incorporation.
 

SECTION 7.3.
Seal. The corporate seal, if the Corporation shall have a corporate seal, shall have inscribed thereon the words “Corporate
Seal, Delaware,” the name of the Corporation and the year of its organization. The seal may
be used by causing it or a facsimile
thereof to be impressed or affixed or in any other manner reproduced.
 

SECTION 7.4.
Waiver of Notice. Whenever any notice is required to be given to any stockholder or director of the Corporation under the provisions
of the DGCL, the Certificate of Incorporation or these Bylaws, a waiver thereof
in writing, signed by the person or persons entitled
to such notice, or a waiver by electronic transmission by the person entitled to notice, whether before or after the time stated therein,
shall be deemed equivalent to the giving of such
notice. Neither the business to be transacted at, nor the purpose of, any annual or
special meeting of the stockholders or the Board of Directors or committee thereof need be specified in any waiver of notice of such
meeting.
 

SECTION 7.5.
Resignations. Any director or any officer, whether elected or appointed, may resign at any time by giving written notice of such
resignation to the Chair of the Board of Directors, the Chief Executive Officer, or the
Secretary, and such resignation shall be deemed
to be effective as of the close of business on the date said notice is received by the Chair of the Board of Directors, the Chief Executive
Officer, or the Secretary, or at such later time as is
specified therein. Except to the extent specified in such notice, no formal action
shall be required of the Board of Directors or the stockholders to make any such resignation effective.
 

ARTICLE VIII
CONTRACTS,
PROXIES, ETC.

 
SECTION 8.1.
Contracts. In addition to the powers otherwise granted to officers pursuant to Article IV hereof, the Board of Directors
or Chief Executive Officer may authorize any officer or officers, or any agent or agents, of the

Corporation to enter into any contract
or to execute and deliver any instrument in the name of and on behalf of the Corporation, and such authority may be general or confined
to specific instances. Without limiting the foregoing, unless
otherwise provided by resolution adopted by the Board of Directors, the
Chief Executive Officer, the President, the Secretary and the Treasurer may enter into any contract or execute and deliver any instrument
in the name and on
behalf of the Corporation.
 

SECTION 8.2.
Proxies. Unless otherwise provided by resolution adopted by the Board of Directors, the Chief Executive Officer, the President
or any other officer delegated such power by the Board of Directors may from time to
time appoint an attorney or attorneys or agent or
agents of the Corporation, in the name and on behalf of the Corporation, to cast the votes which the Corporation may be entitled to cast
as the holder of stock or other securities in any
other corporation, any of whose stock or other securities may be held by the Corporation,
at meetings of the holders of the stock or other securities of such other corporation, or to consent in writing, in the name of the Corporation
as
such holder, to any action by such other corporation, and may instruct the person or persons so appointed as to the manner of casting
such votes or giving such consent, and may execute or cause to be executed in the name and on behalf
of the Corporation and under its
corporate seal or otherwise, all such written proxies or other instruments as he or she may deem necessary or proper in the premises.
Any stockholder directly or indirectly soliciting proxies from other
stockholders must use a proxy card color other than white, which
shall be reserved for the exclusive use by the Board of Directors.
 

ARTICLE IX
AMENDMENTS

 
Unless otherwise
provided by the Certificate of Incorporation, the Board of Directors shall have the power without the assent or vote of the stockholders
to adopt, amend, alter or repeal these Bylaws. Unless otherwise provided by the
Certificate of Incorporation, the stockholders shall
have the power to adopt, amend, alter or repeal these Bylaws by an affirmative vote of shares representing a majority of the voting power
of all the outstanding shares of capital stock
of the Corporation entitled to vote thereon, voting together as a single class.
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ARTICLE X

CERTAIN
CORPORATE GOVERNANCE MATTERS
 

SECTION 10.1. Executive
Chair; President and CEO. Effective as of the Effective Time (for all purposes of this Article X, as defined in the
Agreement and Plan of Merger, dated as of August 20, 2024, by and among the
Corporation, Mountain Range Merger Sub Inc., a Delaware
corporation and Arch Resources, Inc., a Delaware corporation (“Arch”), as the same may be amended from time to
time (the “Merger Agreement”)), (a) James A. Brock shall
serve as the Executive Chair of the Board of Directors
and (b)Paul A. Lang shall serve as the Chief Executive Officer of the Corporation and as a member of the Board of Directors. The initial
term of James A. Brock as Executive Chair
of the Board of Directors shall expire effective as of the earlier of (i) the two-year
anniversary of the Effective Time (the “Expiration Date”) or (ii) any date as of which James A. Brock ceases
to serve as a member of the Board of
Directors for any reason in accordance with these Bylaws (such date, the “Chairman Succession
Date”). James A. Brock’s service as a member of the Board of Directors need not cease upon the cessation of his term
as Executive Chair
of the Board of Directors pursuant to clause (i) of the immediately preceding sentence. From and after the Chairman
Succession Date, the Board of Directors shall select a member of the Board of Directors (which may be James A.
Brock if still a member
of the Board of Directors) to serve as Chair or Executive Chair of the Board of Directors. The Executive Chair may voluntarily resign
from his or her position at any time. The initial term of Paul A. Lang as
Chief Executive Officer of the Corporation shall expire no
earlier than the two-year anniversary of the Effective Time other than in the case of (and limited to) (1) the Chief Executive
Officer’s resignation or death prior to such date or
(2) the Chief Executive Officer’s removal from such office by the
Board of Directors in accordance with the applicable requirements of Article X of these Bylaws.
 

SECTION 10.2.
Board Size and Composition. Effective as of the Effective Time, the Board of Directors shall be comprised of four Continuing CONSOL
Directors (as defined below), including James A. Brock, and four
Continuing Arch Directors (as defined below), including Paul A. Lang
and Richard A. Navarre. From and after the Effective Time until the Expiration Date: (i) the number of directors that comprises
the full Board of Directors shall be
eight; (ii) any Continuing CONSOL Director and any Continuing Arch Director who is then serving
as a member of the Board of Directors and whose term is expiring at an annual meeting of shareholders held on a date that is prior to
the Expiration Date shall be nominated by the Board of Directors for election to the Board of Directors at such annual meeting, subject
to applicable stock exchange, legal and other applicable requirements, in each case provided that if
the Continuing CONSOL Director or
Continuing Arch Director, as applicable, was an independent director of the Corporation, such individual continues to be an independent
director of the Corporation, and unless such Continuing
CONSOL Director or Continuing Arch Director, as applicable, notifies the Board
of Directors of his or her desire not to be so nominated; (iii) no vacancy on the Board created by the cessation of service of
a director shall be filled by
the Board of Directors, and the Board of Directors shall not appoint or nominate any individual to fill
such vacancy, unless (x) if the predecessor director leading to the creation of such vacancy was an independent director of the
Corporation, such individual would be an independent director of the Corporation, (y) in the case of a vacancy created by the cessation
of service of a Continuing CONSOL Director, not less than a majority of the Continuing CONSOL
Directors have approved the appointment
or nomination (as applicable) of the individual appointed or nominated (as applicable) to fill such vacancy, and (z) in the case
of a vacancy created by the cessation of service of a Continuing
Arch Director, not less than a majority of the Continuing Arch Directors
have approved the appointment or nomination (as applicable) of the individual appointed or nominated (as applicable) to fill such vacancy;
provided, that any
such appointment or nomination pursuant to clause (y) or (z) shall be made in accordance with applicable
Law and the rules of the New York Stock Exchange (or other national securities exchange on which the Corporation’s securities
are then listed). For purposes of this Article X, the term “Continuing CONSOL Directors” shall mean the directors
of the Corporation who were designated by the Corporation to be directors of the Corporation as of the Effective Time
pursuant to Section 2.7(a) of
the Merger Agreement, and any directors of the Corporation who were subsequently appointed or nominated and elected to fill a vacancy
created by the cessation of service of any such director (or any
successor thereto) pursuant to clause (y) of the second sentence
of this Section 10.2, and the term “Continuing Arch Directors” shall mean the directors of Arch who were designated
by Arch to be directors of the Corporation as of the
Effective Time pursuant to Section 2.7(a) of the Merger Agreement, and
any directors of the Corporation who were subsequently appointed or nominated and elected to fill a vacancy created by the cessation
of service of any such
director (or any successor thereto) pursuant to clause (z) of the second sentence of this Section 10.2.
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SECTION 10.3. Lead
Independent Director. From the Effective Time through the Chairman Succession Date, or any subsequent time when the Chair of the
Board of Directors is not an independent director, the Board of

Directors shall have a lead independent director who shall be elected
by a majority of the members of the Board of Directors. The initial lead independent director of the Board of Directors shall be Richard
A. Navarre.
 

Section 10.4.
Officer Appointment and Removal. While the Corporation has an Executive Chair, the consent of both the Executive Chair and the Chief
Executive Officer shall be required for the appointment or removal of any
officer with a position of Senior Vice President or above.
In the event the Chief Executive Officer and Executive Chair are unable to agree, such decision shall be made instead by the Board of
Directors; provided however, that if such
disagreement occurs prior to the Expiration Date, then such decision shall be made by the affirmative
vote of at least 75% of the directors then in office.
 

SECTION 10.5. Certain
Actions; Amendments; Interpretation. The following actions shall require the affirmative vote of at least 75% of the Whole Board
(rounded to the nearest whole number): (i) prior to the Expiration Date,
the removal of James A. Brock from his position as the
Executive Chair of the Board of Directors, or any diminution in or modification of the duties of the Executive Chair of the Board of
Directors or the other matters set forth in
Section 3.11 of these Bylaws, or any election or appointment of a replacement
Chair or Executive Chair of the Board of Directors (including to fill a vacancy in any such position); (ii) prior to the Expiration
Date, the failure to appoint
or re-nominate James A. Brock or Paul A. Lang as a member of the Board of Directors; (iii) prior to
 the Expiration Date, the removal of Paul A. Lang from his position as the Chief Executive Officer of the Corporation, or any
diminution
in or modification of the duties of the Chief Executive Officer set forth in Section 4.3 of these Bylaws or the other matters
set forth in Section 3.11 of these Bylaws, or any election or appointment of a replacement Chief
Executive Officer (including
to fill a vacancy in any such position); and (iv) prior to the Expiration Date, any change in the size or composition of the Board
of Directors as set forth in Section 10.2 of these Bylaws. Effective as of the
Effective Time until the Expiration Date, the provisions
of this Article X may be modified, amended or repealed, and any bylaw provision or other resolution (including any proposed
corresponding modification, amendment or repeal of
any provision of the Corporation’s other constituent documents) inconsistent
with this Article X may be adopted, only by (and any such modification, amendment, repeal or inconsistent bylaw provision
or other resolution may be
proposed or recommended by the Board of Directors only by) the affirmative vote of at least 75% of the Whole
Board (rounded to the nearest whole number). In the event that the size of the Board of Directors is increased, then any
provision in
Section 10.4 or this Section 10.5 which requires the approval of a specific number of directors will be deemed
amended to adjust such requirement proportionately so that 75% of the Whole Board (rounded to the nearest
whole number) is required for
any such approval. In the event of any inconsistency between any provision of this Article X and any other provision of
these Bylaws, including Article III or Article IX of these Bylaws, the provisions of
this Article X
shall control to the fullest extent permitted by law.
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Exhibit 10.1

 
Execution Version

 
Waiver,
Acknowledgement and Amendment

 
August 20, 2024

 
Dear Members of the Arch Resources, Inc.
Board of Directors:
 
Reference is made to the Agreement and Plan of
Merger, dated as of August 20, 2024 (“Merger Agreement”) by and among Consol Energy Inc., a Delaware corporation
 (“Parent”), Mountain Range Merger Sub Inc., a Delaware
corporation and a wholly owned Subsidiary of Parent, and Arch
Resources, Inc., a Delaware corporation (the “Company”) and (2) the Change in Control Agreement, dated April 30,
2020, by and between the Company and me (“CiC
Agreement”).
 
In consideration of the benefits that I will
receive as a result of the completion of the Merger (as defined in the Merger Agreement), this letter confirms that I waive my right
to terminate employment with the Company for Good Reason
(as defined in the CiC Agreement) due to (1) the assignment to me, effective
upon completion of the Merger, of any duties materially inconsistent with, or a significant, material diminution of, my position, duties,
responsibilities or
status with the Company immediately prior to the Merger that results from my role with Parent, effective immediately
following the Merger, as set forth in the Merger Agreement and the Amended and Restated Bylaws of Parent
attached as Annex D to the Merger
Agreement, or (2) my relocation to Pittsburgh, Pennsylvania, within a reasonable period of time following the Merger.
 
In addition, the Company and I agree that, subject
to, and effective upon, the completion of the Merger, the CiC Agreement automatically will be amended, without any further action required
by any party, to reflect (1) my role as Chief
Executive Officer of Parent, reporting to the Executive Chairman of Parent, in accordance
with the applicable provisions in the Merger Agreement and the Amended and Restated Bylaws of Parent attached as Annex D to the Merger
Agreement, and (2) that I will serve in that role at Parent’s headquarters in Pittsburgh, Pennsylvania, though my formal relocation
to Pittsburgh, Pennsylvania shall occur within a reasonable period of time following the Merger.
 
Notwithstanding anything to the contrary contained
 in the CiC Agreement, any Company equity plan, any award agreement thereunder or any other arrangement between the Company and me,  I
 acknowledge and agree that any
Company equity awards granted to me after the date of the Merger Agreement will not vest upon the occurrence
of the Merger, but rather will be treated in accordance with Sections 3.2(a)(ii) and 3.2(b)(ii) of the Merger Agreement.
 
Except as set forth in the immediately preceding
sentence, I reserve all of my rights under the CiC Agreement, including, without limitation, the right to claim Good Reason based
on the assignment to me, at a future date following the
completion of the Merger, of any duties materially inconsistent with, or a significant,
material diminution of, my position, duties, responsibilities or status as Chief Executive Officer of Parent as set forth in the Merger
Agreement and
the Amended and Restated Bylaws of Parent attached as Annex D to the Merger Agreement.
 

 



 

 
I acknowledge that this Waiver, Acknowledgment and Amendment is enforceable
by the Company and by Parent.
 

  Sincerely,
     
    /s/
Paul. A Lang
    Paul A. Lang
 
Agreed and Acknowledged  
   
Arch Resources, Inc.  
     
By: /s/
Rosemary L. Klein  
Name: Rosemary L. Klein  
Title: Senior Vice President and General Counsel  
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Exhibit 99.1

 
Arch Resources and CONSOL Energy to Combine
in All-Stock Merger of Equals to Create Core Natural Resources, a Premier North American Natural Resource Company Focused on Global Markets

 
Brings Together Two Best-in-Sector Operating
Platforms with a World-Class Portfolio of High-Quality,

Low-Cost, Long-Lived Longwall Coal Mining Assets and Strong Distribution Networks
 

Creates Diversified Coal Producer Serving Global
Steel, Industrial, and Power Generation Customers with
~12 Mtpa of Metallurgical Grade Coals and More than 25 Mtpa of High Calorific Value Thermal Coal

 
Creates a Leading North American Coal Export
Business with ~25 Mtpa of Export Capacity via Ownership Interests in Two East Coast Terminals as well as Strategic Access to West Coast
and Gulf of Mexico Ports

 
Expected to Generate Substantial
Free Cash Flow to Fuel Robust Capital Returns to Core Natural Resources’ Stockholders, Supported by a Strong Balance Sheet and a
Pro Forma Positive Net Cash Position

 
Expected to Generate $110 Million to $140 Million
of Annual Cost and Operational Synergies

 
Companies to Host Joint Conference Call Today
at 8:30 a.m. ET / 7:30 a.m. CT

 
ST. LOUIS and CANONSBURG, Pa. – August 21, 2024 –
Arch Resources, Inc. (“Arch”) (NYSE: ARCH) and CONSOL Energy Inc. (“CONSOL”) (NYSE: CEIX) today announced
that they have entered into a definitive agreement
to combine in an all-stock merger of equals to create Core Natural Resources, a premier
North American natural resource company focused on global markets.
 
Core Natural Resources will be a leading producer and exporter of high-quality,
low-cost coals with offerings ranging from metallurgical to high calorific value thermal coals. With mining operations and terminal facilities
across six
states, the combined company will own 11 mines, including one of the largest, lowest cost, and highest calorific value thermal
coal mining complexes in North America and one of the largest, lowest cost, and highest quality
metallurgical coal mine portfolios in the United States. In addition, the combined company will have access to global markets via ownership
interests in two export terminals on the U.S. Eastern seaboard, along with strategic
connectivity to ports on the West Coast and Gulf
of Mexico. Arch and CONSOL sold an aggregate of approximately 101 million tons of coal in 2023 to steelmaking, industrial, and
power-generation customers. Pro forma, Core Natural
Resources would have a market capitalization of approximately $5.2 billion as of August 19,
2024, and on a pro forma basis for 2023, revenues were approximately $5.7 billion and adjusted EBITDA1
was approximately $1.8 billion,
excluding expected synergies.
 
Jimmy Brock, Chairman and Chief Executive Officer of CONSOL, said,
“We are excited to bring our companies together to create a new industry leader that is ideally positioned to meet the rising demand
for critical resources and
energy around the world. Our assets are highly complementary, resulting in increased diversification across
coal types, end uses, and geographies. In addition, Core Natural Resources is expected to have a strong balance sheet, ample
liquidity,
and robust free cash flow to deliver industry-leading capital returns. We look forward to working closely together to continue meeting
the world’s steel, infrastructure, and energy needs that are so critical to our everyday lives
and to capture the significant benefits
and long-term value we believe this merger will create for our stockholders, employees, customers, and the communities in which we live
and operate.”
 
Paul Lang, Chief Executive Officer of Arch, said, “This merger
will join two proven leadership teams and best-in-sector operating platforms to establish a premier North American coal producer with
worldwide reach and world-class
mining and logistics capabilities. Core Natural Resources will enjoy the benefits of CONSOL’s growing
seaborne thermal business focused on industrial applications coupled with Arch’s significant exposure to attractive global
metallurgical
coal markets. Together, we expect to realize meaningful operating synergies through the optimization
of support functions, greatly enhanced marketing opportunities, and a significantly expanded logistics network, which
will enhance our
ability to deliver coal reliably and efficiently to our global customers. Importantly, both companies are driven by a deep commitment
to safety, environmental and social stewardship and operating excellence, and we
will continue to build around these commitments as we
work to deliver superior value to stockholders.”
 
 

1 Arch defines adjusted EBITDA as net income before
the effect of net interest expense, income taxes, depreciation, depletion and amortization, accretion on asset retirement
obligations and nonoperating expenses; CONSOL defines
adjusted EBITDA as (i) net income (loss) plus income taxes, interest expense
and depreciation, depletion, and amortization, as adjusted for (ii) certain non-cash items, such as stock-based compensation and
loss on debt extinguishment
excellence, and we will continue to build around these commitments as we work to deliver superior value to stockholders.”
 



 

 
Strategic and Financial Benefits of the Proposed Merger
 
· High-quality coal portfolio underpinned by eight low-cost, long-lived longwalls: The merger will create a diversified coal
producer with a broad portfolio of high-quality metallurgical and thermal coals focused on seaborne

markets where the business is highly
contracted. More than 35 Mtpa of this coal will be produced by a best-in-sector portfolio of longwall operations at CONSOL’s Pennsylvania
Mining Complex and Arch’s Leer, Leer South and
West Elk mines.

 
· Greater diversification across multiple growth markets and geographies with little, if any, overlap: The ability of Core Natural
Resources to provide a range of coal qualities and blends will enable it to serve a more diverse

customer base across multiple growth
markets and geographies. For example, metallurgical coal produced by the combined company is a key input in the production of new steel
from blast furnaces. Blast furnace steel constitutes
70% of the world’s steel output. Metallurgical coal is expected to remain in
strong demand for decades to come, as new steel will be essential in supporting the world’s growing population, ongoing economic
development,
continued urbanization, and the build-out of a low-carbon economy. Furthermore, the high calorific value thermal coal mined
by the combined company is increasingly sought after in industrial markets. On a pro forma basis in
2023, Core Natural Resources would
have delivered more than 25 Mtpa to support key end-use applications, including cement production and other industrial uses, as well as
to serve resurgent power generation demand driven by
AI, data centers, and EV expansion. In addition, CONSOL Innovations provides the
ability to focus on developing and commercializing cutting edge technologies in carbon products and carbon management.

 
· Expands North American logistics and export capabilities to serve growing global customer base: Core Natural Resources will
have an ownership interest in approximately 25 Mtpa of export coal capacity across two marine

export terminals on the U.S. Eastern seaboard
and have strategic connectivity to ports on the West Coast and Gulf of Mexico. The potential to optimize this expanded export capacity
and logistics capabilities is expected to enhance
reliable, efficient coal delivery to global customers.

 
· Accretive to cash flows: The transaction is expected to be accretive to free cash flow for both Arch and CONSOL in the first
full year following close.
 
· Expected significant value creation from anticipated cost savings and operational synergies: The combination is expected to
generate $110 million to $140 million of annual cost and operational synergies within six to 18

months following the close of the transaction,
primarily from logistics optimization, coal blending and related opportunities, as well as procurement and SG&A efficiencies.
 
· Anticipated strong cash flow and balance sheet expected to deliver substantial capital returns: On a pro forma basis, excluding
the impact of synergies, Core Natural Resources would have generated approximately $1.4

billion of free cash flow2
in 2023, and would have had a net cash3
position of approximately $260 million as of June 30, 2024. Its strong cash flow and balance sheet is expected to provide significant
financial flexibility and
improved access to capital to support robust capital returns in a wide range of market environments as well
as value creating investments. Discretionary cash flow is expected to be returned to stockholders via share buybacks and a
potential modest
sustaining dividend.

 
· Shared values and stakeholder commitments to support smooth integration: Both Arch and
CONSOL have among the best safety records and lowest incident rates in the mining industry, and as a combined company, safety,

compliance, and continuous improvement will remain core values. Core Natural Resources will maintain a strong, diverse workforce and provide
competitive compensation and comprehensive benefits programs, consistent with its
objective of being an employer of choice where it operates.
As a larger, stronger organization, Core Natural Resources is expected to have an enhanced ability to retain, attract, and develop its
people. Environmental stewardship,
innovation, and ongoing community support will continue to be prioritized.

 
 

2 Free Cash Flow (“FCF”) is a non-GAAP financial
measure and is defined as Adjusted EBITDA – CapEx
3 Defined as cash, cash equivalents and short-term investments
– total debt
 



 

 
Leadership and Headquarters
 
Core Natural Resources will be led by a proven team that reflects the
strengths and capabilities of both Arch and CONSOL.
 
Mr. Brock will serve as Executive Chairman of Core Natural Resources’
Board of Directors, and Mr. Lang will serve as Chief Executive Officer and as a member of the Board. In addition, Mitesh Thakkar,
CONSOL’s President and
Chief Financial Officer, will serve as President and CFO of the combined company. George Schuller Jr., Arch’s
Chief Operating Officer, Bob Braithwaite, CONSOL’s Senior Vice President of Marketing, and Deck Slone, Arch’s Senior
Vice
President of Strategy, will each serve in the same capacity at Core Natural Resources.
 
The Board of Directors of the combined company will have eight directors.
Four directors will be selected by CONSOL, including Mr. Brock. Four directors will be selected by Arch, including Mr. Lang
and Richard Navarre, currently
Independent Chairman of the Arch Board, who will serve as Lead Independent Director on the Core Natural
Resources Board.
 
Core Natural Resources will be headquartered in Canonsburg, Pennsylvania,
leveraging its close proximity to the majority of its mining and export operations, and will maintain a presence in St. Louis.
 
Transaction Terms
 
Under the terms of the agreement, which has been unanimously approved
by the Boards of Directors of both companies, Arch stockholders will receive a fixed exchange ratio of 1.326 shares of CONSOL common stock
for each share
of Arch common stock owned.
 
Upon closing of the transaction, Core Natural Resources will trade
under a new ticker. Arch stockholders will own approximately 45% of Core Natural Resources, and CONSOL stockholders will own approximately
55% on a fully
diluted basis. The merger is expected to be tax-free to stockholders of both companies for U.S. federal income tax purposes.
 
Approvals and Closing
 
The merger is expected to close by the end of the first quarter of
2025, subject to approval by both companies’ stockholders, regulatory approvals, and the satisfaction of other customary closing
conditions.
 
Arch, CONSOL Dividend and Share Repurchases
 
In connection with the execution of the agreement, the CONSOL Board
declared a dividend equal to $0.25 per share. The dividend will be payable in cash on September 13, 2024, to holders of record of
CONSOL common stock as of
the close of business on August 30, 2024. In addition, each of Arch and CONSOL is permitted to pay quarterly
dividends of up to $0.25 per share to their respective stockholders during the pendency of the merger, with the declaration
of any dividends
subject to the approval of the respective company’s Board of Directors.
 
Arch and CONSOL will suspend share repurchases until the transaction
is completed.
 
Advisors
 
Perella Weinberg Partners is serving as exclusive financial advisor
to Arch, and Latham & Watkins LLP and Gibson, Dunn & Crutcher LLP are serving as legal counsel.
 
Moelis & Company LLC is serving as exclusive financial advisor
to CONSOL, and Wachtell, Lipton, Rosen & Katz and McGuireWoods LLP are serving as legal counsel.
 



 

 
Conference Call and Webcast
 
Arch and CONSOL will host a joint conference call and webcast today,
August 21, 2024 at 8:30 a.m. ET / 7:30 a.m. CT to discuss the merger.
 
The conference call will be available via live webcast on the investor
relations section of each company’s website at https://www.archrsc.com/ and https://www.consolenergy.com/, or directly
at the following web address:
https://event.choruscall.com/mediaframe/webcast.html?webcastid=KidiPfmS. Associated presentation
materials will also be available for viewing on the same website prior to the call.
 
The conference call can also be accessed by dialing 1-866-524-3160
within the U.S. and 1-412-317-6760 for all other locations. An archive of the webcast will be available for at least 30 days after the
event.
 
About Arch Resources, Inc.
 
Arch Resources is a premier producer of high-quality metallurgical
products for the global steel industry. The company operates large, modern and highly efficient mines that consistently set the industry
standard for both mine safety
and environmental stewardship. Arch Resources from time to time utilizes its website – www.archrsc.com
– as a channel of distribution for material company information. To learn more about us and our premium metallurgical
products,
go to www.archrsc.com.
 
About CONSOL Energy Inc.
 
CONSOL Energy Inc. (NYSE: CEIX) is a Canonsburg, Pennsylvania-based
producer and exporter of high-Btu bituminous thermal coal and metallurgical coal. It owns and operates some of the most productive longwall
mining
operations in the Northern Appalachian Basin. CONSOL's flagship operation is the Pennsylvania Mining Complex, which has the capacity
to produce approximately 28.5 million tons of coal per year and is comprised of 3 large-scale
underground mines: Bailey Mine, Enlow Fork
Mine, and Harvey Mine. CONSOL recently developed the Itmann Mine in the Central Appalachian Basin, which has the capacity when fully operational
to produce roughly 900 thousand
tons per annum of premium, low-vol metallurgical coking coal. The company also owns and operates the CONSOL
Marine Terminal, which is located in the port of Baltimore and has a throughput capacity of approximately 20 million
tons per year. In
addition to the ~584 million reserve tons associated with the Pennsylvania Mining Complex and the ~28 million reserve tons associated
with the Itmann Mining Complex, the company controls approximately 1.3 billion
tons of greenfield thermal and metallurgical coal reserves
and resources located in the major coal-producing basins of the eastern United States. Additional information regarding CONSOL Energy
may be found at
www.consolenergy.com.
 
Cautionary Statement Regarding Forward-Looking
Information
 
This communication contains certain “forward-looking
statements” within the meaning of federal securities laws. Forward-looking statements may be identified by words such as “anticipates,”
“believes,” “could,” “continue,”
“estimate,” “expects,” “intends,”
“will,” “should,” “may,” “plan,” “predict,” “project,” “would”
and similar expressions. Forward-looking statements are not statements of historical fact and reflect CONSOL’s and Arch’s
current views
about future events. Such forward-looking statements include, without limitation, statements about the benefits of the proposed
transaction involving CONSOL and Arch, including future financial and operating results, CONSOL’s and
Arch’s plans, objectives,
expectations and intentions, the expected timing and likelihood of completion of the proposed transaction, and other statements that are
not historical facts, including estimates of coal reserves, estimates of
future production, assumptions regarding future coal pricing,
planned delivery of coal to markets and the associated costs, future results of operations, projected cash flow and liquidity, business
strategy and other plans and objectives
for future operations. No assurances can be given that the forward-looking statements contained
in this communication will occur as projected, and actual results may differ materially from those projected. Forward-looking statements
are based on current expectations, estimates and assumptions that involve a number of risks and uncertainties that could cause actual
results to differ materially from those projected. These risks and uncertainties include, without
limitation, the ability to obtain the
requisite CONSOL and Arch stockholder approvals; the risk that CONSOL or Arch may be unable to obtain governmental and regulatory approvals
required for the proposed transaction (and the risk
that such approvals may result in the imposition of conditions that could adversely
affect the combined company or the expected benefits of the proposed transaction); the risk that an event, change or other circumstance
could give rise
to the termination of the proposed transaction; the risk that a condition to closing of the proposed transaction may not
be satisfied; the risk of delays in completing the proposed transaction; the risk that the businesses will not be
integrated successfully;
the risk that the cost savings and any other synergies from the proposed transaction may not be fully realized or may take longer to realize
than expected; the risk that any announcement relating to the proposed
transaction could have adverse effects on the market price of CONSOL’s
common stock or Arch’s common stock; the risk of litigation related to the proposed transaction; the risk that the credit ratings
of the combined company or its
subsidiaries may be different from what the companies expect; the diversion of management time from ongoing
business operations and opportunities as a result of the proposed transaction; the risk of adverse reactions or changes to
business or
employee relationships, including those resulting from the announcement or completion of the proposed transaction; the dilution caused
by CONSOL’s issuance of additional shares of its capital stock in connection with the
proposed transaction; changes in coal prices,
which may be caused by numerous factors, including changes in the domestic and foreign supply of and demand for coal and the domestic
and foreign demand for steel and electricity; the
volatility in commodity and capital equipment prices for coal mining operations; the
presence or recoverability of estimated reserves; the ability to replace reserves; environmental and geological risks; mining and operating
risks; the
risks related to the availability, reliability and cost-effectiveness of transportation facilities and fluctuations in transportation
costs; foreign currency, competition, government regulation or other actions; the ability of management to
execute its plans to meet its
goals; risks associated with the evolving legal, regulatory and tax regimes; changes in economic, financial, political and regulatory
conditions; natural and man-made disasters; civil unrest, pandemics, and
conditions that may result from legislative, regulatory, trade
and policy changes; and other risks inherent in CONSOL’s and Arch’s businesses.
 



 

 
All such factors are difficult to predict, are beyond
CONSOL’s and Arch’s control, and are subject to additional risks and uncertainties, including those detailed in CONSOL’s
annual report on Form 10-K for the year ended
December 31, 2023, quarterly reports on Form 10-Q, and current reports on
Form 8-K that are available on its website at https://investors.consolenergy.com/sec-filings and on the SEC’s website
at http://www.sec.gov, and those detailed
in Arch’s annual report on Form 10-K for the year ended December 31,
2023, quarterly reports on Form 10-Q and current reports on Form 8-K that are available on Arch’s website at https://investor.archrsc.com/sec-filings/
and on the
SEC’s website at http://www.sec.gov.
 
Forward-looking statements are based on the estimates
and opinions of management at the time the statements are made. Neither CONSOL nor Arch undertakes any obligation to publicly update any
forward-looking statement, whether
as a result of new information, future events or otherwise, except as required by law. Readers are
cautioned not to place undue reliance on these forward-looking statements that speak only as of the date hereof.
 
No Offer or Solicitation
 
This communication is not intended to be, and
shall not constitute, an offer to buy or sell or the solicitation of an offer to buy or sell any securities, or a solicitation of any
vote or approval, nor shall there be any sale of securities in any
jurisdiction in which such offer, solicitation or sale would be unlawful
prior to registration or qualification under the securities laws of any such jurisdiction. No offering of securities shall be made, except
by means of a prospectus
meeting the requirements of Section 10 of the U.S. Securities Act of 1933, as amended.
 
Additional Information about the Transaction
and Where to Find It
 
In connection with the proposed transaction, CONSOL
intends to file with the SEC a registration statement on Form S-4 that will include a joint proxy statement of Arch and CONSOL and
that will also constitute a prospectus of
CONSOL. Each of Arch and CONSOL may also file other relevant documents with the SEC regarding
the proposed transaction. This document is not a substitute for the joint proxy statement/prospectus or registration statement or any
other document that Arch or CONSOL may file with the SEC. The definitive joint proxy statement/prospectus (if and when available) will
be mailed to stockholders of Arch and CONSOL. INVESTORS AND SECURITY HOLDERS
ARE URGED TO READ THE REGISTRATION STATEMENT, JOINT PROXY
STATEMENT/PROSPECTUS AND ANY OTHER RELEVANT DOCUMENTS THAT MAY BE FILED WITH THE SEC, AS WELL AS ANY
AMENDMENTS OR SUPPLEMENTS TO
THOSE DOCUMENTS, CAREFULLY AND IN THEIR ENTIRETY IF AND WHEN THEY BECOME AVAILABLE BECAUSE THEY CONTAIN OR WILL CONTAIN IMPORTANT
INFORMATION
ABOUT ARCH, CONSOL AND THE PROPOSED TRANSACTION.
 



 

 
Investors and security holders will be able to obtain
free copies of the registration statement and joint proxy statement/prospectus (if and when available) and other documents containing
important information about Arch, CONSOL
and the proposed transaction, once such documents are filed with the SEC through the website
maintained by the SEC at http://www.sec.gov. Copies of the registration statement and joint proxy statement/prospectus (if and
when
available) and other documents filed with the SEC by Arch may be obtained free of charge on Arch’s website at https://investor.archrsc.com/sec-filings/
or, alternatively, by directing a request by mail to Arch’s Corporate Secretary at
One CityPlace Drive, Suite 300, St. Louis,
Missouri, 63141. Copies of the registration statement and joint proxy statement/prospectus (if and when available) and other documents
filed with the SEC by CONSOL may be obtained free
of charge on CONSOL’s website at https://investors.consolenergy.com/sec-filings
or, alternatively, by directing a request by mail to CONSOL’s Corporate Secretary at 275 Technology Drive, Suite 101,
Canonsburg, Pennsylvania
15317.
 
Participants in the Solicitation
 
Arch, CONSOL and certain of their respective directors
and executive officers may be deemed to be participants in the solicitation of proxies in respect of the proposed transaction. Information
about the directors and executive officers
of Arch, including a description of their direct or indirect interests, by security holdings
or otherwise, is set forth in Arch’s proxy
statement for its 2024 Annual Meeting of Stockholders, which was filed with the SEC on March 27,
2024, including under the headings
“Executive Compensation,” “Director Compensation,” “Equity Compensation Plan Information,” and “Security
Ownership of Directors and Executive Officers.” To the extent holdings of Arch
common stock by the directors and executive officers
of Arch have changed from the amounts of Arch common stock held by such persons as reflected therein, such changes have been or will be
reflected on Initial Statements of
Beneficial Ownership of Securities on Form 3 (“Form 3”), Statements of
Changes in Beneficial Ownership on Form 4 (“Form 4”) or Annual Statements of Changes in Beneficial Ownership
of Securities on Form 5 (“Form 5”), in each
case filed with the SEC, including: the Form 3 filed by
George John Schuller on March 19,
2024; and the Forms 4 filed by Pamela Butcher on March 13,
2024, March 18, 2024
and June 17, 2024, James
Chapman on March 11, 2024,
Paul Demzik on March 5, 2024,
John Eaves on March 8, 2024,
Patrick Kriegshauser on March 18,
2024 and June 17, 2024,
Holly Koeppel on March 18,
2024 and June 17, 2024,
Richard Navarre on March 18,
2024, and June 17, 2024,
George John Schuller on March 21,
2024, Peifang Zhang on March 18,
2024 and June 17, 2024
and John Ziegler on March 8,
2024. Information about the directors and executive officers of CONSOL, including a description of their
direct or indirect interests,
by security holdings or otherwise, is set forth in CONSOL’s proxy
statement for its 2024 Annual Meeting of Stockholders, which was filed with the SEC on April 1, 2024, including under the headings
“Board
of Directors and Compensation Information,” “Executive Compensation Information” and “Beneficial
Ownership of Securities.” To the extent holdings of CONSOL common stock by the directors and executive officers of CONSOL
have changed
from the amounts of CONSOL common stock held by such persons as reflected therein, such changes have been or will be reflected on Forms
3, Forms 4 or Forms 5, in each case filed with the SEC, including: the Forms
4 filed by James Brock on May 24,
2024 and July 1, 2024,
John Mills on May 9, 2024,
Cassandra Chia-Wei Pan on May 9,
2024, Valli Perera on May 9,
2024, Joseph Platt on May 9,
2024 and John Rothka on March 8,
2024. Other
information regarding the participants in the proxy solicitations and a description of their direct and indirect interests,
by security holdings or otherwise, will be contained in the registration statement and joint proxy
statement/prospectus and other relevant
materials to be filed with the SEC regarding the proposed transaction when such materials become available. Investors and security holders
should read the registration statement and joint proxy
statement/prospectus carefully when it becomes available before making any voting
or investment decisions. You may obtain free copies of any of the documents referenced herein from Arch or CONSOL using the sources indicated
above.
 
Non-GAAP Financial Information
 
This communication includes certain “non-GAAP financial measures”
as defined in Regulation G under the Securities Exchange Act of 1934, as amended, including Adjusted EBITDA, Free Cash Flow and Net Cash.
These non-GAAP
financial measures are included in this communication as the management of CONSOL and Arch believe such measures are useful
to investors in evaluating the companies’ operating performance. CONSOL and Arch may use different
methods for calculating these
non-GAAP financial measures. These non-GAAP financial measures are not intended to be a substitute for, and should not be considered in
isolation from, the financial measures reported in accordance
with GAAP by each of CONSOL and Arch in their filings with the SEC.
 

https://www.sec.gov/ix?doc=/Archives/edgar/data/1037676/000110465924039412/tm242698-d2_def14a.htm
https://www.sec.gov/Archives/edgar/data/1037676/000095017024033329/xslF345X02/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024030664/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024032642/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024074189/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024029016/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024025538/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024028501/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024032651/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024074203/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024032654/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024074119/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024032648/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024074199/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024034497/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024032646/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024074195/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1037676/000095017024028503/xslF345X05/ownership.xml
https://www.sec.gov/ix?doc=/Archives/edgar/data/1710366/000119312524083353/d579318ddef14a.htm
https://www.sec.gov/Archives/edgar/data/1710366/000095017024064557/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1710366/000095017024079586/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1710366/000095017024056879/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1710366/000095017024056880/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1710366/000095017024056875/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1710366/000095017024056877/xslF345X05/ownership.xml
https://www.sec.gov/Archives/edgar/data/1710366/000095017024028626/xslF345X05/ownership.xml


 

 
Arch Resources Contacts
 
Investors
Deck Slone
314-994-2916
dslone@archrsc.com
 
Media
Andrew Siegel / Aaron Palash / Spencer Hoffman
Joele Frank, Wilkinson Brimmer Katcher
212-355-4449
 
 

CONSOL Energy Contacts
 
Investors
Nathan Tucker
724-416-8336
nathantucker@consolenergy.com
 
Media
Erica Fisher
724-416-8292
ericafisher@consolenergy.com
 
OR
 
Barrett Golden / Adam Pollack / Kara Grimaldi
Joele Frank, Wilkinson Brimmer Katcher
212-355-4449
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